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LOCAL BILLS IN THE LEGISLATURE. 


Recent articles in the daily papers indicate that the Florida State Chamber of Commerce has taken a 
firm and decided stand against the present method of passage of local bills by the State Legislature. This 
Journal also expects to have a great deal to say on that subject between now and the convening of the next 
Legislature. We take this opportunity of urging every lawyer in Florida to read carefully the clauses of the 
Constitution covering the passage of local and other bills, the statutes relevant thereto, and the decisions of 
the Supreme Court construing same. We further urge the members of the State Bar Association to express 
their views fully and without constraint through the columns of the Journal. 

A mere comparison of the number of the so-called local acts adopted by the Legislature of 1919, 1921, 
1923, 1925 and 1927 should convince any thoughtful lawyer of the serious menace existing in this situ- 
ation, challenging as it does the whole theory of democratic self-government in the several communities in 
this State. 

If any lawyer in Florida feels that this amazing growth in the passage of local bills is beneficial to 


the State, he is urged to state his reasons, and they will be given adequate and full consideration in these 
columns. 


TINKERING WITH THE FEDERAL CONSTITUTION 


There has come to our desk a printed copy of the several reports of the committees of the “Associa- 
tion of the Bar of the City of New York.” The work of the committees of that well known and powerful as- 
sociation has always been noteworthy for thoroughness. 

We were particularly struck with the report before us of the committee on Constitutional Amendments. 
That committee has collected a list of the proposed amendments to the Constitution of the United States in- 
troduced in the present Congress. We are certain that few lawyers have any adequate idea that such far- 
reaching amendments to the Constitution of the United States are under consideration in the Senate and 
the House; and, for that reason, we are printing a list of the proposed amendments (as contained in the re- 
port of the New York committee above mentioned) and would suggest that members of the Florida Bar 
give this their careful consideration. The Constitution of the United States is the fundamental law of the 
land. Any change in that Constitution can affect the personal and property rights of every man, woman, 
and child in this country. 

Some of the proposed amendments appear excellent and others appear of more than doubtful advisability. 

The point we make, however, is that these amendments are actually under consideration and have been 
introduced, and therefore deserve careful analysis by the bar. A list of the proposed amendments, appended 


as exhibit “A” to the report of the Committee on Constitutional Amendments of the Association of the Bar 
of the City of New York, is as follows: 
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PROPOSED AMENDMENTS TO 
THE CONSTITUTION OF THE 
UNITED STATES 
BY THE SENATE 

A new article (see S. J. Res. 1, Mr. 
Frazier). 

War for any purpose shall be illegal, 
and neither the United States nor any 
State, territory, association, or person 
subject to its jurisdiction shall prepare 
for, declare, engage in, or carry on war 
or other armed conflict, expedition, inva- 
sion, or undertaking within or without 
the United States, nor shall any funds 
be raised, appropriated, or expended for 
such purpose. 

All provisions of the Constitution in 
conflict or inconsistent with this article 
are hereby rendered null and void. 

To repeal the eighteenth amendment 
(see S. J. Res. 2, Mr. Edwards). 

To insert at the end of Section 3, Ar- 
ticle IV (see S. J. Res. 8, Mr. Jones). 

The Congress shall have power to ad- 
mit to the status of citizens of a State 
the residents of the District constituting 
the seat of government, for the purpose 
of representation in the Congress and 
among the electors of President and Vice 
President and for the purpose of suing 
and being sued in the courts of the Unit- 
ed States, under the provisions of Ar- 
ticle III, section 2, and entitling them to 
representation in the Senate and House 
of Representatives. 

Providing for a national referendum 
(see S. J. Res. 24, Mr. Edge). 

Shall the Congress amend the National 
Prohibition Act? 

Proposing in lieu of third paragraph of 
Section 8 of article 1 thereof, the follow- 
ing (see S. J. Res. 26, Mr. Mayfield). 

The Congress shall have power to reg- 
ulate commerce with foreign nations, and 
among the several States, and with the 
Indian tribes; Provided, however, that 
such power to regulate commerce shall 
not extend to the transportation of pas- 
sengers or goods wholly within a State, 
such transportation beginning and end- 
ing within such State; and no regulation, 
classification, tariff, schedule, rate, fare, 
or charge prescribed by State authority 
for the transportation of passengers or 
goods wholly within a State, such trans- 
portation beginning and ending within 
such State, shall be set aside, either in 
whole or in part, on account of its re- 
lation to, or effect upon, interstate or 
foreign commerce, etc. 


Proposing amendment to eighteenth 
amendment (see S. J. Res. 36, Mr. Bruce). 

Congress shall have power to make 
laws, which shall be uniform throughout 
the United States, on marriage and di- 
vorce, the legitimation of children, and 
the care and custody of children affected 


by annulment of marriage or by divorce 
(see S. J. Res. 40, Mr. Capper). 

The terms of the President and Vice- 
President shall end at noon on the 2d of 
January and the terms of Senators and 
Representatives at noon on the 15th of 
January, etc. (see S. J. Res. 47, Mr. 
Howell—for Mr. Norris). 

To amend paragraph 4 of Article II by 
adding the words (see S. J. Res. 54, Mr. 
Dill). 

No person shall serve as President 
more than eight years. 

Proposed Article XX (see S. J. Res. 
64, Mr. Curtis). 

Men and women shall have equal rights 
throughout the United States and every 
place subject to its jurisdiction. 


PROPOSED AMENDMENTS TO 
THE CONSTITUTION OF THE 
UNITED STATES 
BY THE HOUSE OF 
REPRESENTATIVES 

To repeal the twelfth amendment of 
the Constitution and to amend section 1 
of Article II (see H. J. Res. 2, Mr. Lea). 

Provided, that Congress may provide 
that the terms of the President, the Vice- 
President, Representatives and Senators, 
or either of them, current at a given 
date, shall be reduced a definite time 
not more than two months. 

Congress may also provide for filling 
a vacancy in the office of President or 
Vice-President, or either of them, due to 
a non-election or to a contingency not 
otherwise provided for in the Constitu- 
tion. 

That the eighteenth amendment to the 
Constitution of the United States is 
hereby repealed (see H. J. Res. 16, Mr. 
Cochran). 

Section 1. Any beverage obtained by 
the alcoholic fermentation of an infusion 
or decoction of barley malt, cereals, and 
hops in drinkable water or by the natural 
fermentation of apples, or other fruit, 
vegetables, or herb juices containing not 
more than 3 per centum of alcohol by 
volume may be manufactured, sold or 
transported for sale in original packages 
for consumption in homes and places 
other than the place of sale (see H. J. 
Res. 17, Mr. Cochran). 

Proposing a new article (see H. J. Res. 
19, Mr. Evans). 

No war of aggression shall be waged by 
the Army or Navy of the United States 
except upon a declaration of war by the 
Congress of the United States, ratified 
and approved by a majority vote of the 
majority of the legal votes cast upon 
the question, in a majority of the congres- 
sional districts of the United States. 

Proposing an amendment (see H. J. 
Res. 20, Mr. Evans). 

In the event of a declaration of war the 


property, equally with the persons, lives, 
and liberties of all citizens, shall be sub- 
ject to conscription for the defense of the 
Nation. 

Providing for a national referendum 
upon the modification of the National 
Prohibition Act (see H. J. Res. 21, Mr. 
Gallivan). 

Should the Congress of the United 
States modify the Federal Act to en- 
force the eighteenth amendment so that 
the same shall not prohibit the manufac- 
ture, sale, transportation, importation, or 
exportation of beverages which are not in 
fact intoxicating as determined in ac- 
cordance with the laws of the respective 
States? 

In the event of the existence of a state 
of war waged by the United States 
against any foreign government or other 
common enemy, Congress shall have pow- 
er to conscript for the purpose of con- 
ducting such war, the persons of its cit- 
izens and such portion of the money, in- 
dustries and property in the United 
States, or any of its possessions, or be- 
longing to the citizens or inhabitants 
of said United States, and to take such 
steps as may be deemed necessary to 
stabilize prices of services and all com- 
modities declared to be essential (see H. 
J. Res. 23, Mr. Garber). : 

Proposing a new amendment (see H. 
J. Res. 24, Mr. Garber). 

The United States shall have power to 
lay and collect taxes on income derived 
from securities issued after the ratifica- 
tion of this article by or under the au- 
thority of any state. 

Sec. 2. Each state shall have power to 
lay and collect taxes on income derived 
by its residents from securities issued af- 
ter the ratification of this article by or 
under the authority of the United States. 

Proposing an amendment that the | 
terms of Senators and Representatives 
shall commence on the first Monday in 
January following their election (see H. 
J. Res. 25, Mr. Garber). 

That the Congress shall assemble at 
least once in every year, and such meet- 
ing shall be the first Monday in Janu- 
ary, unless they shall by law appoint an- 
other day. 

That the terms of Senators and Repre- 
sentatives in office at the time of the 


_ adoption of this amendment shall end at 


noon of the first Monday in January of 
the year in which such terms otherwise 
would have ended on the 4th of March. 

Proposing a new article (see H. J. Res. 
30, Mr. La Guardia). 

The terms of the President and Vice- 
President shall end at noon on the 24th 
of January and the terms of Senators 
and Representatives at noon on the 4th 
day of January of the years in which such 
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terms would have ended. The terms of 
their successors shall then begin, etc. 

Proposing a new article (see H. J. Res. 
35, Mr. McLeod). 

The Congress shall have power to es- 
tablish uniform laws on the subjects of 
marriage and divorce throughout the 
United States. 

That section 2 of said eighteenth 
amendment be amended by adding (see 
H. J. Res. 42, Mr. Oliver). 

The term “concurrent power” shall be 
construed to mean that no Act of Con- 
gress shall invalidate an Act adopted by 
a State which is consistent with the 
foregoing articles, and that such Act 
adopted by a State shall be the supreme 
law within the boundaries of said State, 
notwithstanding the provisions of any 
legislation adopted by Congress in con- 
flict therewith. 

Proposing a new article (see H. J. Res. 
43, Mr. Oliver). 

Congress shall have power to lay and 
collect taxes on income derived from se- 
curities issued after the ratification of 
this article by or under the authority of 
any State, but without discrimination 
against income derived from such securi- 
ties and in favor of income derived from 
securities issued after the ratification of 
this article by or under the authority of 
the United States or by any other State. 

That clause 3, section 2, Article 1, be 
amended to read as follows (see H. J. res. 
64, Mr. Winter). 

Direct taxes shall be apportioned uni- 
formly among the several States accord- 
ing to their respective numbers, which 
shall be determined by adding to the 
whole number of free persons, including 
those bound to serve for a term of years, 
and excluding Indians not taxed, three- 
fifths of all other persons. Such enum- 
eration shall be made every ten years. 

Representatives shall be apportioned 
uniformly among the several States upon 
the completion of each decennial census 
acording to the votes counted at the pres- 
idential election next preceding such ap- 
portionment, and each State shall have 
at least one representative. 

The terms of the President and Vice- 
President shall end at noon on the 24th 
day of January and the terms of Sena- 
tors and Representatives at noon on the 
4th of January. Congress-shall assemble 


‘at least once in’ every year on the 4th 


of January, ete. (see H..J. Res. 65, Mr. 

In lieu of Article V, the following (see 
H. J. Res 67, Mr. Griffin). 

That Congress, whenever two-thirds of 
both Houses shall deem it necessary, 
shall propose amendments to this Consti- 
tution, or, on the application of the leg- 


islatures of two-thirds of the several 


States, shall call a convention for pro- 
posing amendments, which in either case 
shall be valid to all intents and purposes 
as part of this Constitution when ratified 
by the people of three-fourths of the 
several States, provided that no State, 
without its consent, shall be deprived of 
its equal suffrage in the Senate. 

Amending paragraph 2 of section 2 of 
Arcticle II and providing that the Pres- 
ident shall have power to make treaties, 
provided the same are ratified by a ma- 
jority of the Senate and House of Rep- 
resentatives (see H. J. Res. 68, Mr. Grif- 
fin). 

Amending section 7, Arcticle I, confer- 
ring power upon the President to veto 
any item or appropriation of any bill 
passed by Congress (see H. J. Res. 70, 
Mr. Hastings). 

Proposing a new article (see H. J. 
Res. 74, Mr. La Guardia). 

The Congress shall have power to 
regulate the manufacture, sale, trans- 
portation, import and export of intoxi- 
cating beverages, reserving to the respec- 
tive States the right to fix the alcoholic 
content of such beverages. 

Proposing amendment to Article XX 
(see H. J. Res. 88, Mr. Dyer). 

The right of trial by jury shall be se- 
cured to all, and remain inviolate, but in 
civil and criminal actions, three-fourths 
of the jury may render a verdict. Pro- 
visions also for one or two additional 
jurors, to be known as alternate jurors, 
with power to substitute in case of sick- 
ness or death. 

Amending section 1 of Article II (see 
H. J. Res. 88, Mr. Deal). 

The Executive power shall be vested 
in a President of the United States of 
America. He shall hold his office dur- 
ing six years, and no person elected for 
President four years after the ratification 
of this amendment shall be eligible for 
reelection. 

Another proposed amendment that the 
terms of the President and Vice-Presi- 
dent shall end at noon on the 24th day of 
January, etc. (see H. J. Res. 95, Mr. Sab- 
bath). 

Proposing an Article (see H. J. Res. 98, 
Mr. McLeod). 

After one year from the ratification 
of this article the manufacture, sale, or 
transportation of intoxicating liquors 


‘within, the importation thereof into, or 


the exportation thereof from the United 
States and all territory subject to the 
jurisdiction thereof for beverage pur- 
poses is hereby prohibited, except for use 
in the home and places of abode. 

To be inoperative unless ratified with- 
in. ten years. 


Amending article eighteenth (see H. 
J. Res. 101, Mr. Sabath). 


The manufacture, sale, or transporta- 
tion of intoxicating liquors for bever- 
age purposes is hereby prohibited ex- 
cept by the Government. 

Sec. 2. Congress shall provide means 
for establishing Federal dispensaries, 
under restrictions, and provide penalties 
for all violations, but shall not establish 
dispensaries in any State or Territory 
where intoxicating liquors are prohibited 
by law nor in any municipality unless 
demanded by a majority vote at any 
special or regular election. 

Ten year limit for ratification. 

Aliens shall be excluded in counting 
the whole number of persons in each 
State for apportionment of Representa- 
tives among the several States, accord- 
ing to their respective numbers. (see H. 
J. Res. 102, Mr. Stalker). 

A new article (see H. J. Res. 103, Mr. 
Wilson). 

No person except a natural born citi- 
zen of the United States shall be a Sena- 
tor or Representative in Congress. 

The terms of the President and Vice- 
President shall end at noon on the 2d 
day of January and the terms of Senators 
and Representatives on the 15th day of 
January (see H. J. Res. 120, Mr. Cart- 
wright). 

Congress shall assemble at least once 
every year, and such meeting shall begin 
at noon on the 2d of January. 

Congress, whenever two-thirds of each 
House shall deem it necessary, shall pro- 
pose amendments, or in the application of 
the legislatures of two-thirds of the sev- 
eral States shall call a convention for 
proposing amendments to the Constitu- 
tion (see H. J. Res. 143, Mr. Garrett). 

The terms of the President and Vice- 
President shall end on the 24th of Janu- 
ary; Senators and Representatives at 
noon on the 4th of January of the years 
in which such terms would have ended 
(see H. Con. Res. 18, Mr. White). 

Congress shall assemble at least once 
every year. In each odd numbered year, 
such meeting shall be held on the 4th 
of January. In each even numbered year, 
such meeting shall be held on the fourth 
of January, and the session shall not con- 
tinue after noon on the 4th of May, ete. 

This report to accompany this resolu- 
tion from the Committee on the Elec- 
tion of President and Vice-President, etc., 
is Report No. 309. 

Congress shail have power to make 
laws, which shall be uniform throughout 
the United States, on marriage and di- 
vorce, the legitimation of children, and 
the care and custody of children affected 
by annulment of marriage or by divorce, 
but the power to legislate concerning the 
relation between persons of diferent races 
is hereby reserved to and may be exer- 
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cised by the several States (see H. J. 
Res. 162, Mr. Gibson). af 

That the twelfth amendment be amend- 
ed as follows (see H. J. Res. 181, Mr. 
Lea). 

The Electoral College system of elect- 
ing the President and Vice-President ‘is 
hereby abolished. The President and 
Vice-President shall be voted for by the 
people of the several States. 

The United States shall have power 
to levy and collect taxes on income de- 
rived from securities issued after rati- 
fication of this article by or under the 


authority of any State (see H. J. Res. 
191, Mr. Hogg). 

Sec. 2. Each State shall have power to 
lay and collect taxes on income derived 
by its residents from securities after the 
ratification of this article by or under 
the authority of the United States. 

Amendment to the 18th article (see H. 
J. Res. 203, Mr. Sabath). 

The manufacture, sale, etc., of intoxi- 
cating liquors is hereby prohibited ex- 
cept as provided in section 2 of this ar- 
ticle. 

See. 2. Congress shall provide by ap- 


propriate legislation for the manufacture 
and transportation of intoxicating bever- 
ages and for the sale thereof in packages 
under a system of governmental permits 
and restrictions. Provided that no such 
permits shall be issued in any State or 
Territory whose laws prohibit the manu- 
facture, transportation, or sale of intox- 
icating beverages; nor in any political 
subdivision of the United States of Amer- 
ica (outside of the District of Columbia) 
until requested by an act of the legisla- 
ture or referendum vote of such polit- 
ical subdivision. 


‘ 
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FLORIDA STATE BAR ASSOCIATION 


President 
Robert H. Anderson, 
Jacksonville, Florida. 


Treasurer 
John B. L’Engle, 
Jacksonville, Fla. 


EXECUTIVE COUNCIL SETS NEXT ANNUAL 
MEETING. 


The Executive Council met in Jacksonville on July 
14, all nfembers being present. Hon. Wm. H. Ellis of 
the Committee on Publication was also present. 

At this meeting the several urgent invitations of 
the Local Bars in different sections of the State to 
hold the 1929 convention, were discussed and after 
careful consideration, invitation of the Dade County 
Bar Association was accepted and the next annual 
convention was ordered held at Miami on March 15 
and 16, 1929. Mr. W. I. Evans, a member of the 
Council from Miami, was appointed as a committee 
of one, with full power to act in all matters pertain- 
ing to the necessary arrangements for the holding of 
the convention. 

Among the other matters of general interest hand- 
led at the meeting was an arrangement made by the 
Council with the management of the George Wash- 
ington Hotel in Jacksonville, for space in the Hotel 
Law Library for the placing of the Bar Journal Li- 
brary heretofore kept in the Secretary’s office. This 
library consists of volumes containing the annual 
proceedings of nearly every bar association in the 
United States for several years back, which have been 
exchanged through the Secretary’s office for copies 
of the annual proceedings of the Florida State Bar 
Association, and the collection contains many valu- 
able articles and addresses which should be of in- 
terest to the entire membership, most of whom from 
time to time pass through the City of Jacksonville. 
These volumes it is believed, will now be more readily 
accessible than before. . 

It was suggested by the Council that complimen- 
tary copies of the Florida State Bar Association Law 
Journal also be exchanged with such state associations 
as publish journals, and it is anticipated that the li- 


Secretary 
Gov Hutchinson, 
Jacksonville, Fla. 


brary will become more and more complete in the fu- 
ture. 

’ The report of the Committee on American Citizen- 
ship filed at the Tampa Convention was considered 
by the Executive Council, and upon recommendation 
of Mr. Robert H. Anderson, Chairman of the Com- 
mittee which filed the report, the sum of $100.00 was 
appropriated, payable upon the order of the Commit- 
tee on American Citizenship, to be used as a prize to 
be awarded in connection with the work of the 
committee along the lines of the aforesaid re- 
port, in such manner as the Committee shall see fit. 
The proposed contest for the preparation and sub- 
mission of the best paper on the Constitution of the 
United States it was decided, should be open to all 
students of the law school of the University of Flor- 
ida, Stetson University and University of Miami, ac- 
cording to rules to be announced later by the com- 
mittee. 


MEMBERSHIP COUPONS 


Attention of members of the association is called 
to the membership coupons printed on another page of 
the Law Journal, for the convenience of those desiring 
to make application for membership in the Florida 
State Bar Association. 


BINDERS FOR LAW JOURNAL 


After considerable research, a binder for the Law 
Journal has been found that will give satisfactory 
service, it is believed. To obtain a low price on these 
binders, it is necessary to get a minimum volume or- 
der. Members desiring binders for the Law Journal 
are urged to send in their checks to the business man- 
ager now, so that the minimum order may be entered 
as soon as possible. These binders are very substan- 
tial, and of splendid appearance. 
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THE STRANGE CASE OF FLORIDA V. MELLON 
By Arthur W. Machen, Jr. 


(This article was origirially read before the Lawyers Round Table of Baltimore November 5th, 1927, was printed in The Cornell 
Law Quarterly Vol. XIII No. 3 April, 1928, and was again reprinted as Senate Document No. 102 of the 70th Congress first 
session and is again here reprinted by permission of Mr. Machen.) 


The Supreme Court of the United States through- 
out its history has set an example to other courts of 
last resort by resolutely refusing to express its opin- 
ion on questions not before it, or not necessary for the 
decision of the case in hand. No small part of the 
respect in which that tribunal is held by the bar is 
due to its adherence to this rule, even in cases where 
laymen would be apt to think a settlement of some 
important question on the merits would be a more pa- 
triotic course than a decision on some technical point 
of jurisdiction or the like. In no class of cases has this 
self-imposed rule of judicial ethics been more scrup- 
‘ulously observed than in those involving the construc- 
tion or application of the Constitution of the United 
States. For example, the court has repeatedly gone 
to great lengths to construe a statute in such a way 
as to avoid deciding a constitutional question.' So far 
as the writer recalls, only once—prior to 1927— has 
the court after holding a case to be not properly 
before it either for lack of jurisdiction, defect of parties 
or any similar cause, proceeded to announce its de- 
cision on a constitutional question sought to be raised 
on the merits; and the results in that single excep- 
tional case—Dred Scott v. Sanford?—were not such 
as to encourage a repetition of the experiment. 

But in 1926, the State of Florida asked the Su- 
preme Court for leave to file a bill against the Secre- 
tary of the Treasury to restrain him from enforcing 
in Florida the Federal estate tax law of that year, 
on the ground that the provision for “credit” of State 
inheritance taxes up to 80 per cent of what the Federal 
estate tax would otherwise be—a provision almost 
identical, except as to the amount of the allowable 
credit, with the corresponding section of the revenue 
act of 1924—-rendered the act unconstitutional. The 
application was opposed on the ground that the State 
as such had no interest in the question, and was 
therefore not entitled to file the bill. The interest of 
the State, according to the allegations of the bill as 
interpreted by the Supreme Court, was sought to be 
vindicated on two grounds: 

(a) That the State is directly injured because 
the imposition of the Federal tax, in the absence of 
a State tax which may be credited, will cause the 
withdrawal of property from the State with the 
consequent loss to the State of subjects of taxa- 
tion; and (b) that the citizens of the State are 
injured in such a way that the State may sue 
in their behalf as parens patriae.® 


It may be remarked in passing that this analysis 
of the grounds on which the jurisdiction was invoked 
is a misstatement, or at least an inadequate state- 
ment, of the position of the complainant. Even the 
Government’s brief outlines the plaintiff’s position in 
a fairer way. The court itself in its statement of facts 
admitted that the complainant alleged that “the pro- 
visions of said section constitute an invasion of the 
sovereign rights of the State and a direct effort on 


the part of Congress to coerce the State into impos- 


ing an inheritance tax and to penalize it and its 
property and citizens for failure so to do’*—an ad- 
mission which might well have apprised the court of 
the insufficiency of its statement of the grounds on 
which Florida based her claim of an interest in the 
subject matter of the suit. 

~The Solicitor General on behalf of the Government 
naturally assumed that the constitutionality of the 
credit provision was not at this stage before the 
court, the only question being whether the court had 
jurisdiction. Accordingly, his brief contains not one 
word in support of the constitutionality of the act. 
He contended merely (1) that the suit was forbidden 
by section 3224 of the Revised Statutes providing that 
no suit to restrain the collection of a Federal tax shall 
be maintained in any court, (2) that the State of 
Florida had no direct pecuniary interest in the ques- 
tion of the constitutionality of the act, and (3) that 
the State as parens patriae was not entitled to raise 
the question. 

The Supreme Court, on January 3, 1927, in an 
opinion delivered by Mr. Justice Sutherland and con- 
curred in by all the other members of the court, pass- 
ing sub silentio the first of these three objections, sus- 
tained both the other two, and overruled both grounds 
on which the complainant, as its position was appre- 
hended by the Supreme Court, sought to sustain the 
jurisdiction.’ “Neither ground” said the court, “is 
tenable.” 


1—U. S. v. Delaware & Hudson Co., 213 U. S. 366, 29 Sup. 
Ct. 527 (1909); U. S. v. Standard Brewery, 251 U. S. 210, 219, 
40 Sup. Ct. 139 (1920); Missouri Pac. R. R. v. Boone, 270 
U. S. 466, 471-2, 46 Sup. Ct. 341 (1926); Fox v. Washington, 236 
U. S. 273, 277, 35 Sup. Ct. 383 (1915); U. S. v. Jin Fuey Moy, 
241 U. S. 394, 401, 36 Sup. Ct. 658 (1916). 

2—19 How. 393 (U. S. 1856). 

3—Florida v. Mellon, 273 U. S. 12, 16, 47 Sup. Ct. 265 
(1927). 

4—Ibid. 

5—Supra note 3. 


But, mirabile dictu, having thus declared that the 
court had no jurisdiction to pass upon the constitu- 
tional question sought to be raised by the bill, the 
opinion proceeded to attempt to decide that question. 

As to the contention that the tax was not geograph- 
ically uniform throughout the United States, the opin- 
ion states :° 

The contention that the Federal tax is not uni- 
form because other States impose inheritance 
taxes while Florida does not, is without merit. 
Congress can not accommodate its legislation to 
the conflicting or dissimilar laws of the several 
States nor control the diverse conditions to be 
found in the various States which necessarily 
work unlike results from the enforcement of the 
same tax. All that the Constitution (Art. I, sec. 8, 
cl. 1) requires is that the law shall be uniform 
in the sense that by its provisions the rule of 
liability shall be the same in all parts of the 
United States. 

As to the contention that the credit provisions 
of the act are in effect not a tax upon a constitutional 
subject, but an effort to coerce the States into levying 
inheritance or estate taxes equal at least to 80 per 
cent of the Federal rates, the opinion declares :* 

The act is a law of the United States made 
in pursuance of the Constitution and, therefore, 
the supreme law of the land, the constitution 
or laws of the States to the contrary notwith- 
standing. Whenever the constitutional powers of 
the Federal Government and those of the State 
come into conflict, the latter must yield. 


Of course, this is a manifest begging of the ques- 
tion. If the act is “a law of the United States made 
in pursuance of the Constitution,” the fact that it is 
in conflict with State policy on purely local matters 
is no objection to its validity. But the very question 
at issue, if the court had jurisdiction, was whether the 
law was made in pursuance of the Constitution. With 
the merits of the ruling, there is, however, at this 
point, no quarrel. Amazement is concentrated upon the 
expression of any opinion on a constitutional ques- 
tion which the court declared it had no jurisdiction 
to decide. The criticism would have been the same 
if the court, instead of expressing approval of the con- 
troverted provision of the revenue act of 1926, had 
declared it unconstitutional. i 

The judicial pronouncement is the more seen: 
able because not only did the Government’s brief 
contain no argument in support of the constitution- 
ality of the act but also the briefs for the plaintiff 
contained little or no direct argument against its 
validity. The only real argument against the statute 
was found in briefs filed by amici curiae, which set 
forth in a sketchy way some arguments against the 
constitutionality of the challenged provision of the 
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revenue act of 1926, but only by way of indictment, 
as it were, and as a step in the process of showing 
that the State had an interest in the question. More- 
over, only half an hour a side was allowed by the 
court for oral argument, on the express ground (as 
the writer is informed by one who was present in 
court at the time), that the constitutionality of the 
act would not be considered but only the question of 
jurisdiction. 

At all events, it is clear that the opinion expressed 
by Mr. Justice Sutherland in favor of the constitu- 
tionality of the act of 1926 was quite unnecessary io 
the decision—which was that the court had no jur- 
isdiction to pass on the question, and therefore should 
not allow a bill to be filed to raise that question; and 
consequently the opinion expressed upon that question 
was obiter dictum, extrajudicial, and not binding either 
upon the Supreme Court itself or upon any inferior 
tribunal. 

To the constitutional question upon which the Su- 
preme Court thus “with a light heart” expressed its 
obiter dictum, this article is directed. 

The expedient of “crediting” taxes paid the sev- 
eral States against taxes due the Federal Government 
had its origin in section 301 of the revenue act of 
1924, which after levying an excise tax upon the trans- 
fer of the net estate of every decedent subsequently 
dying, and after providing a graduated scale of rates 
up to a maximum of 40 per cent of the amount by 
which the net estate exceeds $5,000,000, declares that 
“the tax imposed by this section shall be credited with 
the amount of any estate, inheritance, legacy, or suc- 
cession taxes actually paid to any State or Territory 
or the District of Columbia, in respect of any property 
included in the gross estate,” subject, however, to 
the proviso that “the credit allowed by this subsec- 
tion shall not exceed 25 per cent of the tax imposed by 
this section.” The act of 1926 repeats the provision, 
almost verbatim, but increases the limit of the credit 
from 25 per cent to 80 per cent of what the tax 
would otherwise be. 

The remarkable effects of this provision for “cred- 
it” are perhaps not at first apparent, and certainly 
have not always been recognized. A moment’s thought 
will show, however, that one result is to produce as 
between the several States an inequality in rate of 


tax which is mitigated in degree, but not altered in 


kind, by the limitation of the “credit” to 25 per cent 
or 80 per cent of what the tax would otherwise be. 

For instance, the State of Maryland, although one 
of the first of the States to adopt inheritance taxa- 


-tion, has never imposed any tax upon transmission 


of property to a lineal descendant of the decedent ; 
and the State of Florida, which has never had an 


6—Supra note 8, at 17. 
7—Ibid. 
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inheritance tax, has recently by constitutional amend- 
ment expressly prohibited estate, legacy, inheritance, 
or succession taxes. On the other hand, most of the 
other States impose a tax of varying amounts on both 
lineal and collateral descents. Now, if a resident of 
Maryland or a resident of Florida should die leaving 
a “net estate” of $1,000,000 descending to his only 
son as sole heir at law, no State inheritance or suc- 
cession taxes would be payable. A Federal estate tax 
of $48,500 would be payable. On the other hand, if 
the same decedent had lived, or the property which he 
owned had been situated in, say, Connecticut, a tax 
of $40,262 would be payable to the State, and al- 
though the net amount received by the heir would be 
almost the same, the identical estate would have paid 
a Federal estate tax of only $9,700. In fact, in any 


State imposing on such an estate inheritance or estate 


Table in case of “net estate” of $1,000,000 (or $1,100,000 with- 
out deducting the Federal exemption of $100,000) descending 
to an only son. 

(Under revenue act of 1926) 


taxes of an amount equal to or greater than $38,800, 
the Federal tax would be only $9,700. 

Appended?® is a table showing in the case of eight 
States the amount of State and Federal taxes on a 
“net estate” of $1,000,000, and the ratio of the Fed- 
eral tax (1) to the amount of taxable “net estate,” 
computed under sections 302 and 303 of the Federal act, 
without deduction for any inheritance or estate taxes; 
(2) to the amount of the estate before deducting the 
Federal exemption of $100,000; (3) to the net amount 
passing to the enjoyment of the heir or legatee after 
payment of all taxes, both State and Federal; (4) to the 
amount of the estate after deducting the State inher- 
itance or estate taxes, but without deducting the Fed- 
eral estate tax itself; and (5) to the amount of the 
estate after deducting the Federal estate tax, but 
without deducting the State inheritance or estate 
taxes. 

The inevitable result and, indeed, the avowed pur- 
pose, of such a system of Federal taxation, if it be 


8—Computed according to secs. 302 and 303 of the revenue 
act of 1926 after deduction of the exemption of $100,000. 
9—See bottom of this page. 


Q 
n , R 5 5 =] 
Location of estate ia Sk Rm” 
5 = i RE® 
| Bas BFS 
Maryland None $48,500 $1,000,000 $1,051,500 $1,100,000 $1,051,500 
New York _.... $40,750 9,700 1,000,000 1,049,550 1,059,250 1,090,300 
North Carolina __ 46,548 9,700 1,000,000 1,043,752 1,053,452 1,090,300 
115,842 9,700 1,000,000 974,458 984,158 1,090,300 
Wisconsin 98,460 9,700 1,000,000 991,840 1,001,540 1,090,300 
Connecticut 40,262 9,700 1,000,000 1,050,038 1,059,738 1,090,300 
29,585 18,915 1,000,000 1,051,500 1,070,415 1,081,085 
Kansas 21,557 26,923 1,000,000' 1,051,500 1,078,423 1,073,077 
Ratio of Federal tax— 
Be | ane 
Location of estate osc 37 § 
aot on o i 
Per cent Per cent Percent Percent Per cent 
Maryland 4.85 4.41 4.61 4.41 4.61 
New York 97 88 88 89 
North Carolina .97 88 .93 89 
Illinois 97 88 1.00 .99 89 
Wisconsin 97 .88 .98 .97 .89 
Connecticut 97 88 92 92 .89 
Idaho 1.89 1.72 1.80 147 1.75 
Kansas 2.69 2.45 2.56 2.50 2.50 
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valid and persisted in, is to force the States to im- 
pose in all cases inheritance or estate taxes at least 
equal to the “credit” allowed by the Federal law. By 
doing so they add nothing to the burden borne by their 
own citizens and secure to themselves a considerable 
revenue which would otherwise go to the Federal Gov- 
ernment. The States, in the exercise of powers express- 
ly reserved to them by the tenth amendment, are thus 
to be made mere instrumentalities for executing the 
policy of progressive inheritance taxation approved 
by Congress for the purely State purpose of reducing 
“swollen fortunes.” Already the great and once sov- 
ereign State of New York—it is noteworthy that the 
Supreme Court in Florida v. Mellon, for almost the 
first time in its history, speaks of the States not as 
“sovereign” but as “‘quasi-sovereign’!’—ike great and 
once sovereign State of New York, hearing its mas- 
ter’s voice, has imposed an estate tax equal to the ex- 
cess of four-fifths of the Federal rates over the pre- 
existing State taxes, to continue in force only so long 
as the Federal law allows a “credit” for State estate 
taxes up to four-fifths of what the Federal tax would 
otherwise be. Georgia, the State of Alexander Steph- 
ens, has likewise meekly obeyed the Federal com- 
mand. California, Colorado, Delaware, Maine, Mas- 
sachusetts, Missouri, Montana, North Carolina, Penn- 
sylvania, Ohio, and Vermont have done the same. 
Doubtless other States, if the law be continued in 
force, will be driven to follow their example. 

It has even been proposed to raise the credit 100 per 
cent of what the Federal tax would otherwise be, or, 
in other words, to repeal the Federal estate tax in 
these States imposing inheritance or estate taxes equal 
to, or greater than, the Federal rates, but to leave 
it in force, to a varying extent, in the remaining States. 

Now, there are at least three restrictions upon, 
or limitations of, the power of Congress to levy an 
estate tax or other excise; (1) The tax must be 
“uniform throughout the United States,” (2) the tax 
must not be so laid as to obstruct the exercise by 
the States of the governmental powers inherent in 
the structure of the Union and reserved to them by 
the Constitution, and (3) the tax must be a real tax, 
and not appear on its face to be an attempt under 
the guise of a tax to legislate upon matters reserved 
by the Constitution exclusively to the States. 

Since the very recent case of Nichols v. Coolidge," 
we are justified in adding a fourth restriction, name- 
ly, that the tax must not be arbitrary and whimsical 
in its operation. But this restriction, notable though 
it be, has perhaps little bearing on our present sub- 
ject. 

All three of the other restrictions or limitations 
above mentioned may, however, perhaps be claimed as 
invalidating the estate tax of 1924, with rates varying 
as we have seen in different parts of the country, and 


still more the estate tax of 1926, both of which are 
avowedly levied for the purpose of coercing the States 
into adopting higher rates of inheritance taxation than 
some of them have seen fit voluntarily to impose. It 
behooves us, therefore, to examine, in all three of 
these aspects, the system of “crediting” State taxes 
upon a Federal tax. 
I. 

As every law student knows, the constitutional pro- 
vision that “all duties, imposts, and excises shall be 
uniform throughout the United States” requires only 
“geographical” or “territorial” uniformity, and does 
not, like the equal-protection clause of the fourteenth 
amendment (which is applicable only to the States). 
require that taxes be laid according to any rule of 
reason either in the selection of the subjects of the 
tax or in fixing the rates of tax.!" 

It is also settled that Congress in levying an ex- 
cise tax is not obliged, by the requirement of geo- 
graphical uniformity, to select subjects which are 
found, even with approximate uniformity, throughout 
the several States. For example, a tax on sleighs would 
produce considerable revenue in Maine and none at 
all in Florida, but it would be none the less uniform 
“throughout the United States.” So a tax on the pro- 
duction of oysters or tobacco would produce consid- 
erable revenue in Maryland and none at all in Mon- 
tana, but it would be none the less uniform in the 
constitutional sense. All that is necessary is that the 
law should say, with the White Knight, in Through 
the Looking Glass, when reproached with the un- 
likelihood of a mouse trap catching any mice on the 
back of a horse, “‘Not very likely perhaps; but if they 
do come, I don’t choose to have them running about,” 
free of tax. 

Not only is this true, but subjects of Federal ex: 
cise taxation may be selected even though their non: 
existence in some States is due to the laws of those 
States. For instance, in the days of American liberty, 
an excise tax on the sale of liquor produced large 
revenues in the free States and none at all—if the 


10—The only earlier instances, recalled by the writer, in 
which the Supreme Court has applied the term “quasi-sov- 
ereign” to States of the American Union are: Georgia v. Ten- 
nessee Copper Co., 206 U. S. 230, 237, 27 Sup. Ct. 618 (1907), 
per Holmes, J.; Missouri v. Holland, 252 U. S. 416, 431, 40 Sup. 
Ct. 382 (1920), per Holmes, J.; Massachusetts v. Mellon, 262 U. 
S. 447, 482, 485, 43 Sup. Ct. 597 (1923), per Sutherland, J. 

11—274 U. S. 531, 47 Sup. Ct. 710 (1927). 

12—U. S. v. Singer, 15 Wall. 111, 121 (U. S. 1872); Head 
Money cases, 112 U. S. 580, 594, 5 Sup. Ct. 247 (1884); Knowl- 
ton v. Moore, 178 U. S. 41, 20 Sup. Ct. 747 (1900); Patton v. 
Brady, 184 U. S. 608, 622-3, 22 Sup. Ct. 493 (1902); Flint v. 
Stone Tracy Co., 220 U. S. 107, 158, 31 Sup. Ct. 342 (1911); 
Billings v. United States, 232 U. S. 261, 282, 34 Sup. Ct. 
421. (1914); Brushaber v. Union Pac. R. R., 240 U. S. 1, 24, 
36 Sup. Ct. 236 (1916); La Belle Iron Works v. U. S., 256 U. 
S. 377, 392, 41 Sup. Ct. 528 (1921). 
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State prohibition laws were inforced—in the prohi- 
bition States; but Federal liquor excises were never- 
theless quite constitutional. As said by the Supreme 
Court 

A liquor tax is not rendered unlawful as a 
revenue measure because it may yield nothing in 
those States which have prohibited the liquor 
traffic. 

But, on the other hand, the very cases which es- 
tablish this principle, also outline what is meant by 
geographical uniformity. For example, in the leading 
case, the Supreme Court said 

Wherever a subject is taxed anywhere, the 
same must be taxed everywhere throughout the 
United States, and at the same rate. 

And again: 

The tax is uniform when it operates with the 
same force and effect in every place where the 
subject of it is found.’ 

And still again, with reference to a tax on distillers 
levied in proportion to 80 per cent of the capacity 

of the distillery, whether produced or not: 

The tax is uniform in its operation, that is, 
it is assessed equally upon all distilleries wherever 
they are.'® 

Mr. Justice Miller, in his “Lectures on the Consti- 
tution,” gives a similar definition :‘* 

They—i. e., duties, imposts, and excises—are 
not required to be uniform as between the dif- 
ferent articles that are taxed, but uniform as be- 
tween the different places and different States. 
Whisky, for instance, shall not be taxed any 
higher in the State of Illinois, or Kentucky, where 
so much of that article is produced, than it is 
in New York or Pennsylvania. The tax must 
be uniform on the particular article: and it is 
uniform within the meaning of the constitutional 
requirement if it is made to bear the same per- 
centage all over the United States. 

How is it possible to reconcile with the principle 
that if “a subject is taxed anywhere, it must be taxed 
everywhere, and at the same rate,” a law which taxes 
the transmission of a net estate of $1,000,000 in Mary- 
land or Florida to a lineal descendant, at 4.85 per 
cent, and the transmission of an estate of the same 
amount to a lineal descendant in New York at 0.97 per 
cent, and in Kansas at 2.69 per cent as is done by the 
estate tax law of 1926? 


Congress in taxing net income may indeed allow 
deduction of taxes paid to the State pursuant to the 
laws thereof, in calculating the taxable subject, as has 
been done not only in the corporation excise tax of 
1909, but also in the various revenue acts, beginning 
with that of 1913, passed pursuant to the sixteenth 
amendment. The amount of the taxable net income is 
thus affected by State laws, but the same tax is levied 


upon the same net income in one State as in another. 

For instance, A, residing in one State, may have an 
income of $100,000 over and above all exemptions and 
deductions other than State taxes. If his State taxes 
amount to $10,000, he is taxed upon a net income of 
$90,000, and his Federal income tax, under the act of 
1924, would amount to $18,600. On the other hand, 
B, residing in some more fortunate or more parsi- 
monious State, may have exactly the same amount 
of property and the same income; but if his State 
taxes amount to only $2,000, his net taxable income 
is $98,000, and his Federal income tax, under the act 
of 1924, is $21,940. But this is no unconstitutional 
discrimination against B; for both A and B are subject 
to the same tax on the same net income. Or again, C, 
residing in the second State may have an income of 
$91,836 over and above all deductions other than 
State taxes, and may pay State taxes of $1,836, so 
that his net taxable income is $90,000, upon which, 
like A in the first State, a Federal tax .of $18,600 
will be payable. He and A are treated exactly alike 
on the same net income, so that there is no violation 
of the constitutional requirement of territorial uni- 
formity. 

But suppose Congress, in order to make up to A 
the disadvantage of living in some State which, by 
reason of unfortunate circumstances or bad govern- 
ment, is obliged to levy comparatively high taxes, 
should enact that A on his net income of $90,000 should 
pay a tax of $12,680 or 12.68 per cent, while B on his 
net income of $98,000 should pay a tax of $19,940, or 
20.35 per cent, and C on his net income of $90,000 
should pay a tax of $16,600, or 18.44 per cent— 
what then? Would anybody deny that such a law 
would not be “uniform throughout the United States”? 
Yet that is what would be done by laying the tax 
on the income without deducting State taxes while 
“crediting” the State taxes in reduction of the Federal 
tax. 

To come still closer to the subject in hand, Congress 
in levying an estate tax might impose the tax on the 
net estate after deducting all State estate or “inher- 
itance” taxes levied upon the estate before distribu- 
tion as distinguished from taxes levied upon the 
distributee and payable by him, as was in fact done 
by the act of 1916. Such a tax was uniform through- 
out the United States, although the burden was more 
heavily felt in those States which levied, instead of a 
tax on the estate in respect of the right to transmit 


13—Flint v. Stone Tracy Co., supra, note 12, at 174. See 
also License Cases, 5 Wall. 462 (U. S. 1866); Knowlton v. 


Moore, supra, note 12, at 106. 

14—Knowlton v. Moore, ibid. 84. Cf. Fairbank v. U. S., 
181 U. S. 283, 298, 21 Sup. Ct. 648 (1901). 

15—Head Money Cases, supra note 12. 

16—U. S. v. Singer, supra note 12. 

17—Miller, The Constitution (1891) 240. Italics the writer’s. 
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the property to the various legatees or distributees, 
a tax on the several legatees or distributees after 
distribution, in respect of their rights to receive 
the property from the decedent’s estate. The difference 
between those two classes of State taxes may be al- 
most as fine in substance—though not in theory—as 
that between tweedledum and tweedledee; but at any 
rate, it is not a “geographical” or “territorial” distinc- 
tion. The same taxable subject paid the same Federal 
tax in one State as in another. 

So, too, Congress might have levied its tax on the 
net estate passing to the ultimate beneficiaries, after 
deduction of all taxes levied by State law, whether 
levied, technically, in respect to the right to transmit 
or of the right to receive; and such taxes, too, would 
have been “uniform throughout the United States,” 
because, although the taxable subject, and therefore 
the amount of the tax, would to some extent de- 
pend on State law, yet the same subject would be 
taxed everywhere in the United States and at the same 
rate. 

Yet again, Congress might levy a tax upon the “net 
estate” but without permitting, in calculating the tax- 
able estate, the deduction of any State inheritance or 
estate taxes, whether the latter be levied, techni- 
cally, upon the estate before distribution, or on the 
respective distributees. This was in fact done by the 
revenue acts of 1918 and 1921, and of course such 
taxes were uniform throughout the United States. 

But in the act of 1924, for the first time Con- 
gress undertook to depart from these constitutional 
paths, and, while nominally selecting as the taxable 
subject the decedent’s estate without deduction for 
State inheritance or estate taxes, yet to vary the rate 
of tax in different parts of the country. 

Defenders of this system of State coercion insist 
that the method of allowing “credits” upon Federal 
taxes is not new, but has its antetype in several pro- 
visions of the income tax laws. It is indeed true that 
the income tax laws contain several provisions for 
regulating the amount of Federal tax collectible by 
allowing certain “credits”; but none of these provi- 
sions is such as in any way to affect the geographical 
or territorial uniformity required by the Constitu- 
tion. Thus, the revenue act of 1918 provided that the 
income tax as computed under other provisions of 
the act should in certain cases be credited with the 
amount of income tax paid during the taxable year 
to foreign countries or to any possession of the United 
States.'s But as the requirement of uniformity does 
not extend to foreign countries or to possessions of the 
United States, and as the citizens or residents of all 
the States have precisely the same privilege with res- 
- pect to crediting foreign taxes, the tax levied by Con- 
gress is none the less “uniform through the United 
States.” Congress has power to levy certain extrater- 


ritorial taxes, such as taxes upon income from foreign 
real estate owned by an American citizen, or upon in- 
come earned in a foreign country by a citizen of the 
United States residing therein; and in levying such 
taxes there can be no violation of the requirement 
of geographical uniformity throughout the United 
States, provided citizens or residents of all the States 
are treated alike. Excises levied by Congress upon, 
or in respect of, property in one State—say, New York 
—are not required to be uniform with those levied by 
Congress in Porto Rico or the Philippines, in Can- 
ada or any other foreign country; but they are re- 
quired to be uniform—that is, levied at the same rate 
upon the same property—with taxes levied by Con- 
gress in Pennsylvania or any other State. 


But, some objector may say, the discrimination 
in the act of 1924 and in the act of 1926 is not 
against certain States or parts of States “geograph- 
ically” or “territorially,” but is against the residents 
of certain places, or against the estates of persons own- 
ing property in those places, because of the laws there- 
of. According to this view Congress can not discrim- 
inate by name against Maryland or Florida, but it 
can discriminate against all residents of places where 
such laws prevail as those in force in Maryland or 
Florida, as distinguished from those in force in New 
York or other States. 


Now, the Supreme Court has never had occasion 
to define the constitutional requirements of uniform- 
ity of excise taxation throughout the United States— 
if we except the extraordinary dictum in Florida v. 
Mellon—except to say that it contemplates nothing 
more than “geographical” or “territorial” uniformity 
and that it means that “wherever a subject is taxed 
anywhere” in the United States, “it must be taxed 
everywhere” in the United States, “and at the same 
rate.” No case exists in which the Supreme Court 
has held an excise tax invalid because not “uniform 
throughout the United States.” We are, therefore, 
compelled to resort to a consideration of the question 
on principle. 

Surely, however, the constitutional requirement of 
uniformity can not be evaded by designating the fav- 
ored States by description rather than by name. For 
instance, an excise tax applicable only in the States 
where the laws prohibited slavery would, prior to the 
Civil War, have been clearly unconstitutional. So, too, 
prior to the eighteenth amendment, an excise ap- 
plicable only in the free or license States would equal- 
ly clearly have been invalid. Even today, if Congress 
should pass an excise law applicable only, or at an 
increased rate, in those States whose laws permit 


child labor, would anyone be so bold as to maintain its 
constitutionality ? 


18—Revenue act of 1918, secs. 224(a), 238, 
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The truth is, of course, that law—at least Anglo- 
American law—is local or territorial, and any dis- 
crimination based on the law prevailing in any State 
is necessarily a geographical or territorial discrimin- 
ation, and as such prohibited by the Constitution. 

Of course, Federal taxation must be superimposed 
upon the background of a system of rights of prop- 
erty and contract created and regulated by State laws, 
and therefore must take cognizance of, and may prop- 
erly be to some extent affected by, variation in those 
State laws. For instance, in determining whether 
money lost in betting on a horse race can be deducted 
in calculating the net income subject to the Federal 
tax, the Commissioner of Internal Revenue rules that 
the question depends upon whether betting be legal 
or illegal according to State law. Therefore, in Mary- 
land, where betting on horse races, under certain reg- 
ulations, is permitted, money lost at the races may 
be deducted in calculating the taxable income; but 
money lost in precisely the same way at precisely 
similar races, in States where all betting is illegal, 
may not be deducted. At first sight this may seem to 
be a discrimination against the latter class of States 
because of their laws, very similar to the discrim- 
ination against States levying low inheritance taxes 
which characterizes the estate tax law of 1924. But 
a moment’s thought and analysis will show the wide 
difference. Gambling losses in transactions illegal un- 
der State law can not be deducted because they are 
really not losses at all. It is a case where the “subject 
of the tax” does not exist, or exists to a lesser ex- 
tent, in States having certain laws. Gambling losses, 
where gambling is illegal, are merely voluntary pay- 
ments. 

Another case of the fitting of the system of Federal 
taxation upon a system of diverse State laws, with a 
consequent variation in the amount of. tax according 
to the laws of the State, is found in the provision 
that insurance companies in calculating their taxable 
income may deduct “the net addition required by law 
to be made within the year to reserve funds.” At 
first blush this provision may seem to bear unequal- 
ly in those States having lax insurance laws; for an 
addition to a reserve fund required to be made by 
conservative business methods can not be deducted un- 
less it be required by the law of the State. Conse- 
quently, an insurance company operating in one State 
may deduct an addition to a certain reserve fund made 
within the taxable year, while a rival company op- 
erating in another State can not deduct a precisely 
similar addition to a precisely similar reserve fund— 
and all on account of the diversity in the laws of the 
two States. But in all this there is no inequality within 
the United States, because the same income deducting 
only compulsory additions to reserve funds is taxed. 
The law everywhere taxes the same subject—name- 


ly, the income after deduction of compulsory addi- 
tions to reserve funds. 

Numerous other illustrations might be given. For 
example, take the case of a stamp tax on contracts. 
A paper which is not a contract according to the 
laws of one State may be a binding contract according 
to the laws of another. Such a paper, under such a 
law, would be taxable in the latter State but not in 
the former. In all this there is no violation of the 
constitutional requirement of uniformity throughout 
the United States for the same subject—namely, an 
enforceable contract—is taxed everywhere, and at the 
same rate, throughout the United States. 

But, it may be claimed that the estate tax pro- 
visions of the acts of 1924 and 1926 can be justified 
on the same principles. If it be permissible to tax 
only such contracts as are legally binding by the laws 
of the several States, why is it not permissible to tax 
only such inheritances as pass free of tax under the 
laws of the several States? To this question several 
answers may be given. In the first place, this is not 
what the acts of 1924 and 1926 do. They expressly 
levy the tax on the estate without deduction for any 
State inheritance taxes. A Federal tax on inheritances 
which pass free of State tax would be less objection- 
able than a tax on estates without deduction for State 
taxes with a provision that the amount of the State 
tax may be “credited” on the Federal levy. A Federal 
tax on inheritances passing free of State tax would 
indeed tend to induce the States to impose some State 
inheritance tax; but it would have no such coercive 
force as the acts of 1924 and 1926, which not merely in- 
duce the States to pass inheritance taxes but actual- 
ly fix the rates of the taxes which they are required 
to impose. In the second place, it is one thing to lay 
a tax on legally binding contracts and quite a dif- 
ferent thing to levy a tax on inheritances which the 
States do not tax. In the one case, the thing taxed is 
something which State laws contribute to produce, 
and which can not exist without the concurrence of 
State laws; in the other case the thing taxed exists 
quite independently of State laws—at least of the 
State tax laws—and the State laws the existence or 
nonexistence of which determine the imposition of 
the Federal tax are purely collateral. It is one thing 
to select for taxation objects which must have various 
characteristics, among which is conformity, or lack of 
conformity, to State laws; and a very different thing 
to select the taxable objects without reference to State 
laws, and then to say that they shall be taxed or not, 
or that the rates of tax shall be fixed, according to 
State laws on some collateral subject. 

This distinction deserves to be emphasized. For 
example, a tax on contracts is, of course, “uniform 
throughout the United States” although what consti- 
tutes a contract depends upon State laws and although 
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what would be a contract in one State may not be a 
contract in another. But on the other hand, a tax on 
contracts collectible only in States which refuse to pro- 
hibit child labor, pass State Volstead Acts, or other- 
wise to comply with the demands of Congress would 
be, it is submitted, clearly in conflict with geograph- 
ical uniformity, and therefore unconstitutional. 


It is one thing to select for Federal taxation ob- 
jects which have certain characteristics among which 
is conformity, or nonconformity, with State laws; 
and quite a different thing after you have selected 
the objects of Federal taxation to gauge the amount 
or rate of Federal tax by State legislation on some 
collateral subject—whether such State legislation re- 
late to taxation or any other subject. 


It is claimed, however, that the effect of the pro- 
vision for crediting State inheritance taxes on the 
Federal estate tax is to promote, and not to destroy, 
uniformity of taxation throughout the United States. 
Indeed, the evil against which the ‘advocates of such 
measures are clamoring is the present lack of uniform- 
ity in inheritance taxation in the different States. 
What they consider the unsisterly action of Florida in 
bidding for immigration of multimillionaires by pro- 
hibiting all inheritance taxes has made them see red. 
They apparently fear that all the rich men of other 
States will leave them for the torrid—or shall we 
say salubrious?—climate of Florida, and that it will 
be necessary for other States to meet the competition 
of Florida by reducing théir rates of inheritance tax- 
ation. How far this fear is justified, or how far the 
present lack of uniformity in State inheritance tax- 
ation is an unmixed evil, we need not pause to in- 
quire; for however great that evil may be, it can 
not be remedied by imposing an_ unconstitutional 
Federal tax. What the Constitution requires is not uni- 
formity of all excise taxation, State and Federal, but 
only of Federal excise taxation. It is not permissible, 
in order to counteract a diversity in rates of State 
taxation in different parts of the country—a diversity 
which the Constitution permits—to create a counter- 
vailing diversity of rates in Federal taxation in differ- 
ent parts of the United States—a diversity which the 
Constitution prohibits. In order to bring about a kind 
of uniformity which the Constitution does not require, 
it can not be right to destroy the kind of uniformity 
which the Constitution commands. 


As said by the Supreme Court in another case in 
which an attempt was made to justify unconstitu- 
tional legislation by the desirability of promoting uni- 
form State laws: 


There is no power vested in Congress to re- 
quire the States to exercise their police power so 
as to prevent possible unfair competition * * *. 
It may be desirable that such laws be uniform, 


but our Federal Government is one of enumer- 

ated powers.!® 

The question has been asked whether, if all the 
States imposed inheritance or estate taxes to an ex- 
tent equal to or greater than the Federal rates, the 
Federal tax would not be “uniform” even though it al- 
lowed a credit for State taxes; and, upon the as- 
sumption that this question would be answered in the 
affirmative, it is argued that the only valid objec- 
tion to the constitutionality of the credit provision is 
that the purpose of the portion of the rates of taxation 
against which the tax credit is allowed is not the col- 
lection of revenue but coercion of the States. But even 
if all the States imposed taxes up to the amount of the 
Federal credit, it would seem that the allowance of the 
credit would destroy uniformity in the constitutional 
sense. A Federal excise is uniform if on its face it ap- 
plies throughout the United States although in fact the 
subjects of the tax are not found at all in some of the 
States; and conversely, a tax is not uniform if it is 
so laid that it may not always apply uniformly through- 
out the country even though for the time being, 
through extraneous circumstances, it operates uni- 
formly. But even if the Federal law would be uni- 
form and valid if all the States had uniform State in- 
heritance tax laws, it would cease to be uniform, and 
therefore become unconstitutional, as soon as one State 
could change its tax law. A statute which is valid 
when passed may by change of circumstances become 
unconstitutional, or vice versa.*° 

Some light may perhaps be thrown upon the mean- 
ing of geographical uniformity by decisions relating 
to the power to pass “uniform laws on the subject of 
bankruptcies throughout the United States.” These 
“uniform laws” must be engrafted upon a system of 
diverse State laws as to contracts and property. The 
Federal law could not give creditors in all parts of 
the country precisely the same rights without recast- 
ing the laws of the States on the subjects of con- 
tracts and property in one uniform mold. That, of 
course, is not required, and possibly would not 
even be permitted by the constitutional power 
to establish uniform laws on the subject of bank- 
ruptcies. The validity of the various claims against 
the bankrupt estate must be determined according to 
diverse State laws, and what would be a valid claim 
in one State might not be in another. So the extent 
to the bankrupt’s property rights must be judged by 
diverse State laws, and what would be in one State a 
fee simple might be an estate for life in another, and 


19—Hammer v. Dagenhart, 247 U. S. Zo1, 273, 275, 38 Sup. 
Ct. 529 (1918). Cf. Nichols v. Coolidge, 274 U. S. 531, 540. (“The 
mere desire to equalize taxation can not justify a burden on 
something not within congressional power.”) 
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wholly void in a third. In recognizing such diver- 
sities of State laws, a Federal bankrupt law does not 
cease to be uniform. 

Similarly, a Federal bankrupt act may recognize 
and enforce homestead and other exemptions existing 
by the laws of the several States without any infringe- 
ment of the requirement of uniformity.*! Moreover, a 
bankrupt act may properly recognize and enforce the 
laws of the State respecting dower, validity of mort- 
gages, priorities of payment, conveyances in fraud of 
creditors, and the like.** All these cases related to the 
bankruptcy act of 1898, which recognizes, in the par- 
ticulars above referred to, the State law existing at 
the time of the bankruptcy. 

A more debatable question arose under some of 
the earlier bankrupt acts. For example, the bankrupt 
act of 1867 undertook to adopt the exemptions pre- 
vailing in the several States, not at the time of the 
bankruptcy, but at a fixed date in the past. This pro- 
vision was sustained by Circuit Court for Missouri 
in an opinion concurred in by Mr. Justice Miller of 
the Supreme Court.** In 1873, by an amendatory act, 
Congress went still further and (as the amendment 
was generally, though not universally, construed) at- 
tempted to adopt the exemption laws as they existed 
on the statute books of the several States on a given 
date in the year 1871, even though some of those 
statutes were unconstitutional, null, and void. The val- 
idity of this amendment was sustained by a num- 
ber of decisions.2* On the other hand, the amendment 
was held unconstitutional in cases which, though some- 
what fewer in number, are yet perhaps greater in 
weight by reason of the fact that in one of them the 
opinion was delivered by Chief Justice Waite.” 

Our present subject scarcely justifies an elaborate 
attempt to make a choice between these two oppos- 
ing lines of authorities. Both admit that while in some 
cases Congress may, in enacting a bankrupt law, fail 
to correct a diversity due to divergent State laws, 
yet whenever it undertakes to legislate for itself, the 
regulations it prescribes must be uniform throughout 
the whole country. It is not very material to our present 
inquiry whether the State laws which Congress may 
suffer to continue in force must be the valid and con- 
stitutional laws of the States or whether they may be 
whatever for the time being is recognized and de 
facto enforced as law in the States. Our present in- 


quiry does not involve the question how far Congress | 


‘in enacting bankrupt laws or tax laws may allow di- 
verse State laws to continue to operate, without im- 
pairing the constitutionally required uniformity, but 
rather the question whether Congress in fixing its 
own tax rates may allow them to be gauged accord- 
ing to laws of the States upon what is and must be 
a collateral subject. Congress may, of course, in mat- 
ters of taxation, as in matters of bankruptcy, recog- 
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nize State laws, and levy its taxes, only on so much 
as remains after State laws have had their operation; 
but the present question is whether the tax upon what- 
ever Congress selects for the subject of its taxation 
must be uniform in all the States, or whether it may 
vary according to the varying laws of the States upon 
a collateral subject. 

It is also noteworthy that the Supreme Court has 
held that while Congress in regulating interstate com- 
merce may prescribe different rules for different 
parts of the country,**° yet when it undertakes to reg- 
ulate matters of admiralty or maritime law, its reg- 
ulations must be uniform throughout the States, and 
therefore can not give a remedy to maritime employees 
under the diverse workmen’s compensation acts of 
the several States.*7 In such a case, Congress is not, 
as in the bankruptcy cases above referred to, merely 
allowing State laws to continue to operate upon mat- 
ters with which the States are competent to deal in the 
absence of Federal legislation on the subject, but is 
by force of its own act attempting to extend the oper- 
ation of diverse State laws to matters confided by the 
Constitution to the exclusive and uniform legislative 
jurisdiction of the United States. 

This decision has a real bearing upon our present 
subject, because Congress in attempting to allow State 
taxes to be credited upon Federal taxes is not mere- 
ly permitting the State laws to continue to operate— 
as in the bankruptcy cases—but is attempting to ex- 
tend the operation of the State laws to matters con- 
fided to the exclusive control of Congress. Of course, 
nothing is more exclusively within the power of Con- 
gress, and more completely beyond the power of the 
States, than to fix the amount of Federal tax col- 
lected from a given subject; and when Congress at- 
tempts to declare that State taxes may be credited 
in reduction of the Federal tax collectible from a given 
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subject, it is giving those State laws an operation and 
effect which proprio vigore they could never have. 

Mr. Justice Sutherland’s dictum in Florida v. Mel- 
lon strangely misapprehends both the effect of the 
acts of 1924 and 1926 and the basis of the objection 
thereto. In answer to the contention of lack of geo- 
graphical uniformity in the Federal tax, he says:** 

Congress can not accommodate its legislation 
to the conflicting or dissimilar laws of the sev- 
eral States nor control the divers conditions to 
be found in the various States which necessarily 
work unlike results from the enforcement of the 
same tax. 

Of course, it can not; and nobody ever contended 
that it should. But it can, and, it is submitted, must 
refrain from allowing the several States to fix by their 
changing laws the rate of a Federal tax on any given 
subject which has been selected without reference to 
State laws. 

The learned justice proceeds: 

All that the Constitution (Art. I, sec. 8, cl. 1) 
requires is that the law shall be uniform in the 
sense that by its provisions the rule of liability 
shall be the same in all parts of the United States. 

In this the learned judge has departed from the rule 
laid down by earlier cases. That “the rule of liabil- 
ity” shall be the same in all parts of the United States 
is not all that the Constitution requires. In addi- 
tion, it requires that the rate of tax upon the same 
subject shall be the same in all parts of the United 
States; and it is in that particular among others, 
that the acts of 1924 and 1926 depart from the con- 
stitutional standard. 

Congress has fixed as the subject of the tax the 
net estate passing without deduction for State in- 
heritance or estate taxes. Having done so, the consti- 
tutional mandate is that the tax must be levied at 
the same rate everywhere in the Union’ upon that 
subject. The State tax laws do not relate to the sub- 
ject of the tax, but are purely collateral. You might 
as well allow a credit of fines collected by the States 
for violations of the prohibition laws, or the amount 
paid the governor of the State as a salary. 

Let us recur to the definition of geographical uni- 
formity given by the Supreme Court in Knowlton v. 
Moore,”’ or by Mr. Justice Miller in his “Lectures on 
the Constitution” —in order that a tax may be uniform, 
the “‘same subject,” if taxed anywhere in the United 
States, “must be taxed everywhere, and at the same 
rate,” or, in the words of Mr. Justice Miller, must 
“bear the same percentage all over the United States” 
—and let us try to apply it to the subject in hand. 
First, then, what is the “subject” of the tax, or “article 
taxed’’? It is, according to the terms of the act itself, 
“the transfer of the net estate’—which by force of 
the definition clause in section 300 means “the net 


estate as determined under the provisions of section 
303”—“of every decedent dying after the passage of 
this act” ;®° and section 303 expressly provides that in 
calculating the net estate no “estate, succession, leg- 
acy, or inheritance taxes” shall be deducted. If that 
be the “subject” of the tax, or “article taxed,” the 
tax is certainly not imposed everywhere in the United 
States “at the same rate” or “at the same percent- 
age’; for, upon a “net estate” of $1,000,000, cal- 
culated without deducting any estate, succession, leg- 
acy, or inheritance taxes and passing to a lineal de- 
scendant, the “rate” or “percentage” of Federal tax 
is 4.85 per cent in Maryland or Florida and only 0.97 
per cent in New York, North Carolina, Illinois, or 
Wisconsin. 

But, it may be said, this is a mere matter of words. 
In substance, the tax is levied, not upon the net es- 
tate computed according to section 303, but upon the 
estate free of State inheritance, legacy, succession or 
estate taxes, but before deducting the Federal tax. For 
the sake of argument, so be it; and what is the re- 
sult? The “rate” or “percentage” of the Federal tax 
to the estate remaining after deduction of the State 
inheritance, legacy, succession, or estate taxes, is 4.41 
per cent in Maryland or Florida, 0.99 per cent in IIli- 
nois, 2.50 per cent in Kansas and only 0.88 per cent 
in New York. 

The same inequality of rate or percentage will be 
found to exist if we assume that the “subject” of the 
tax or “article taxed” is the transfer of the net estate 
after deduction of all taxes, State and Federal, or the 
net estate after deduction of the Federal estate tax, 
but without deduction of State inheritance, succession, 
legacy, or estate taxes. On the former hypothesis, the 
rate varies upon a “net estate” of $1,000,000 from 4.61 
per cent in Maryland or Florida to 0.91 per cent in 
New York; and on the latter hypothesis the rate varies 
from 4.61 per cent in Maryland or Florida to 0.89 per 
cent in North Carolina, New York, Illinois or Wiscon- 
sin. 


The truth is that the tax computed according to 


the system of “credits” established by section 301 


of the revenue acts of 1924 and 1926 is levied through- 
out the country at “the same rate” or “same percent- 
age” with respect to no conceivable “subject” or 
“article” under the sun, and is therefore not “uniform 
throughout the United States.” 


The object of the constitutional requirement of geo- 
graphical uniformity was of course to prevent discrim- 
ination against or in favor of any State or section, 
and particularly any discrimination against or in favor 
of any State because of its laws or institutions. The 
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States took the risk of Congress selecting as objects 
of the tax commodities which are found in some only 
of the States even though their non-existence should 
be due not to natural circumstances, but to State laws. 
But the States were jealous, and properly so, lest the 
power of Federal taxation should be so exercised as to 
penalize one State for failing in respect to its re- 
served powers to do what Congress might deem wise. 
Hence, the uniformity clause was inserted. 

If such a provision as the credit clause of the es- 
tate tax law can be sustained, then the whole object 
of the requirement of uniformity might be frustrated. 

Suppose, for example, Congress should conclude 
that the salaries paid the judges in some of the States 
are inadequate—as they undoubtedly are—and suppose 
Congress, in order to remedy the inequality of judicial 
salaries in different States should enact that there 
should be credited on the amount of estate taxes col- 
lected from the estates of decedents a sum equal to the 
lowest salary paid a judge of a court of record in the 
State of the taxpayer’s residence up to what Congress 
may fix as the minimum respectable salary, would 
anybody doubt that the tax levied by such a law would 
not be “uniform throughout the United States’? Yet, 
how would it be possible to distinguish such a case 
from the “credit” provision of the estate tax law? 

Suppose Congress should determine that the cal- 
iber of the probate judges—for example in Maryland, 
where such judges are not required to be lawyers— 
does not come up to the standard, and in order to im- 
prove the quality of these courts, should allow as a 
credit on estate taxes collected from deceased residents 
of the several States an amount equal to the annual 
salary paid the judges of the court in which the es- 
tate is administered? Justice Sutherland’s reasoning 
would sustain such a provision. Yet who would hold 
it valid? 

Suppose, for example, Congress should determine 
that the State ought to be “encouraged” to expend 
additional amounts on the public schools, and should 
enact that income taxes due from residents of any 
State should be “credited” with their respective pro 
rata share of amounts expended by the State upon 
education. Would it be possible to sustain such a pro- 
vision? Yet if it be invalid how can the “credit” allow- 
ed by the estate tax of 1924 or 1926 be distinguished? 

Yet again, suppose that Congress should conclude, 
as many tax theorists now do, that the States ought to 
substitute income taxes for the property taxes now in 
force, and, under the influence of that theory, should 
enact that State income taxes paid by any taxpayer 
should be credited upon the Federal tax to the extent 
of 25, 50, or 80 per cent thereof. The States would be 
forced in defense of their citizens to adopt a scheme 
of income taxation as a substitute for the existing 
property taxes. Yet if the estate tax of 1924 or 1926 be 


valid there could be no possible constitutional objec- 
tion to such a law. 

Unless the uniformity clause is to become a dead 
letter, shorn of all vitality and efficacy, the Federal 
estate tax of 1924, and still more clearly the estate tax 
of 1926, can not be reconciled with the Constitution. 

The second restriction upon the congressional pow- 
er of excise taxation is that the tax must not be so laid 
as to burden the exercise by the States of government- 
al functions reserved to them by the Constitution. 

Unlike the requirement of uniformity this is not 
express but implied. It is not found in the letter of the 
Constitution, but is a deduction from its general 
spirit, purpose, and scope. It is purely judge-made, 
and is therefore both more elastic, and more uncertain 
in its application, than the literal restriction as to 
uniformity. 

The instances to which it has been applied in- 
clude—(1) a tax on the salary of a State officer,*" 
(2) a tax on the dividends or interest paid to a muni- 
cipal corporation on its investments in railway securi- 
ties acquired in order to aid in construction of 
railways serving its people,** (3) a tax on the inter- 
est or profit received by persons contracting with a 
State or municipal corporation by lending it money,** 
and (4) a tax on the bond required of a State offi- 
cer as a condition precedent to qualifying.** 

There is no reason to suppose, however, that such 
instances by any means exhaust the list of taxes pro- 
hibited by this principle. As the prohibition is im- 
plied from the objects and purposes of the Consti- 
tution, and from the dual nature of the sovereignty 
which it sets up or recognizes, certainly the prohibi- 
tion must be coextensive with the reason for its ex- 
istence. 

Now the Federal tax which we are here consider- 
ing does not burden the operation of the State gov- 
ernments in the same way as a tax on the salaries 
of State officers or a tax on the income or profits de- 
rived from contracts made by the State in its gov- 
ernmental capacity. But on the other hand, such a 
tax as the estate tax of 1924, and stiil more so the 
tax of 1926, does in fact much more seriously bur- 
den and obstruct the operation and independency of 
the States than an income tax levied at the same rate 
upon the salaries of State officers or interest on State 
or municipal bonds, and upon all other income “from 
whatever source derived.” As then the latter is held 
to violate the general purpose and scope of the Con- 
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stitution in providing for a union of States, each in- 
dependent within its proper sphere, should not the 
former, a fortiori, be held subject to the same consti- 
tutional objection? 

The effect of such a Federal statute as the estate 
tax law of 1924 is to force the hands of the States, 
and make them in the exercise of their reserved rights 
mere puppets, not autonomously acting upon their own 
will and initiative, but moving according to the con- 
gressional beck and nod. In effect the tax is levied 
upon the action of the States in refraining from the 
passage of inheritance tax laws of sufficiently on- 
erous character to meet the congressional approval. 
In Veazie Bank v. Fenno,** Chief Justice Chase, speak- 
ing for the Supreme Court said: 

It may be admitted that the reserved rights 
of the States, such as the right to pass laws, to 
give effect to laws through executive action, to 
administer justice through the courts, and to em- 
ploy all necessary agencies for legitimate pur- 
poses of State government, are not proper sub- 
jects of the taxing power of Congress. 

And again on the first hearing of the income tax 
case, the Supreme Court said, the court being unani- 
mous on this point: 

The Constitution contemplates the independ- 
ent exercise by the Nation and the States, sev- 
erally, of their constitutional powers.** 

The same principle, if regard be had to actual re- 
sults rather than to names, would invalidate the cred- 
it provision of the estate tax law of 1924 or 1926, even 
without regard to the lack of uniformity which it 
produces. 

If this objection to the “credit” provision of section 
301 of the acts of 1924 and 1926 be sound, it might 
be thought that the State of Florida should have been 
allowed to file its bill to enjoin the enforcement of 
those acts—unless indeed the maintenance of the suit 
was barred by the Revised Statutes section 3224 pro- 
hibiting any suit to enjoin the collection of a Fed- 
eral tax—and that therefore Florida v. Mellon is on 
this particular point an actual decision and not a mere 
dictum. But although the State of Florida did un- 
doubtedly assign this invasion of her sovereign—or, ac- 
cording to Mr. Justice Sutherland, “quasi-sovereign” 
—prerogative as a ground for invoking the original 
jurisdiction of the Supreme Court, yet that tribunal 
did not so understand her contention. As already 
stated, Mr. Justice Sutherland seems to have grasped 
as the only two grounds on which jurisdiction was 
invoked—(1) the fear that wealthy men would be 
induced by the operation of the Federal tax to remove 
from Florida and thus reduce the State’s revenues, and 
(2) the status of the State as parens patriae toward 
her citizens. The far more arguable position that the 
State had a right to complain of the Federal tax be- 


cause it amounts in effect to an ill-disguised effort 
to coerce the State into legislating in a particular way 
on matters expressly reserved to her uncontrolled dis- 
cretion by the tenth amendment, was overlooked or 
purposely ignored by the court. It is very provoking 
to counsel to have his position misrepresented by a 
court; but at least such misrepresentation has the ad- 
vantage that the decision is a precedent, even by way 
of dictum, only upon the case as stated by the court, 
and not upon the case as made by the record, or as the 
court ought to have stated it. 

Moreover, strange as it may seem, it is very doubt- 
ful whether the fact that the act in question thus op- 
erates in terrorem upon the States in the exercise of 
their reserved rights is sufficient to give the States 
as such locus standi to challenge its validity. Be- 
fore Florida v. Mellon, the case of Massachusetts v. 
Mellon,** was an authority against the right of the 
State to interfere on such a ground; and if the State of 
Florida had had the right to question the constitu- 
tionality of the credit provision on this ground, the 
proper course would have been to allow the bill to be 
filed, and then decide against her on the merits. The 
question, therefore, would be still open, notwithstand- 
ing Florida v. Mellon, at the suit of an individual 
interested. 

III 

A third restriction upon the Federal power of 
levying excise taxes is that the so-called tax must be 
levied, at least in part, for the purpose of raising rev- 
enues for the Federal Government, and must not ap- 
pear on its face to be a mere attempt under the guise 
of taxation to legislate upon matters reserved ex- 
clusively to the States. 

Upon this ground, the act of Congress levying a 
tax of 10 per cent on the earnings of persons employ- 
ing child labor was held unconstitutional** and on the 
same principle the act imposing a tax of 20 cents a 
bushel on contracts for the sale of grain for future 
delivery except sales on boards of trade complying 
with certain conditions and regulations, was held in- 
valid. 

No critic can justly charge the Supreme Court 
with excess of zeal for State rights in the application 
of this principle, as witness the decision upholding 
the clearly prohibitive tax on oleomargarine artifically 
colored so as to resemble butter,*® and the decision sus- 
taining, with a blindness worthy of Justitia herself, 


35—8 Wall. 533, 547 (U. S. 1869). 

36—Pollock v. Farmers’ L. & T. Co., supra note 33, at 583- 
584. Italics the writer’s. 

37—Supra note 10. 
38—Child Labor Tax Case, 259 U. S. 20, 42 Sup. Ct. 449 
(1922). 

39—Hill v. Wallace, 259 U. S. 44, 42 Sup. Ct. 453 (1922). 
See also Trusler v. Crooks, 269 U. S. 475, 46 Sup. Ct. 175 (1926). 

40—McCray v. U. S., 195 U. S. 27, 24 Sup. Ct. 769 (1904). 
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the obvious constitutional fraud of the Harrison Drug 
Act.™. 

That the estate tax laws of 1924 and 1926 are in- 
tended to effect some other purposes as well as the 
raising of revenue is not, under these decisions, suf- 
ficient to bring them as a whole within the ban. As 
said by the Supreme Court in sustaining the Har- 
rison Drug Act: 

The act may not be declared unconstitutional 
because its effect may be to accomplish another 
purpose as well as the raising of revenue.*” 

And again in the same case: 

* * * from an early day the court has held 
that the fact that other motives may impel the 
exercise of Federal taxing power does not au- 
thorize the courts to inquire into that subject. If 
the legislation has some reasonable relation to the 
exercise of the taxing authority conferred by the 
Constitution, it can not be invalidated because of 
the supposed motives which induced it.** 

So long as the “credit” for State taxes is limited 
to 25 per cent or even 80 per cent of the Federal levy, 
it may be difficult to maintain that the sole motive 
or purpose of the estate tax law as a whole appears on 
its face to be something other than the raising of rev- 
enue. If, indeed, the credit should be raised to 100 
per cent, as some enthusiasts have proposed, then the 
law would seem to pass beyond the pale of the consti- 
tutionally permissible. 
is appreciably less than 100 per cent, so that the act 
will produce some revenue, even after accomplishing 
its purpose of compelling the States to impose in 
heritance or estate taxes with the rates at least as 
high as the Federal rates, the constitutional objection 
to the act as a whole must be, not the fact that it is 
intended to produce some other result as well as the 
raising of revenue, but the fact that the other pur- 
pose is to influence the legislative action of the States 
in the exercise of their reserved powers. 

In a word, the objection to the Federal estate tax 
of 1924 or 1926, as a whole, is not that its purpose 
is something other than the raising of revenue for 
the United States, but that this something is the 
influencing of State legislation. Decisions of the Su- 
preme Court establish that a Federal excise may be 
laid in part, though not exclusively, with a view to 
influencing the action of individuals—for example, to 
discourage them from selling oleomargarine colored so 
as to imitate butter; but no case has yet held—if 
Florida v. Mellon be excepted—that a Federal excise 
tax is valid which shows on its face that even one of 
its purposes is to influence the action of the States in 
the exercise of powers reserved to them as independ- 
ent sovereignties by the Constitution. 

Unquestionably the estate tax law of 1924, and 
still more clearly the act of 1926, shows on its face 


But so long as the “credit” 
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that one of its purposes, in addition to the raising of 
revenue, is to induce the States to levy higher inher- 
itance or estate taxes; and unless the Supreme Court 
is willing to hold, not merely that a Federal tax law 
may have as one of its professed objects something 
other than the raising of Federal revenue, but that 
this nonfiscal object may be to induce, and virtually 
to compel, the State legislatures to exercise one of 
their reserved powers according to the wishes of Con- 
gress rather than according to the wishes of their 
own people, then it must hold the credit provision of 
the estate tax law of 1924, and a fortiori the credit 
provision of the act of 1926, to be unconstitutional, 
even apart from the lack of uniformity. 

This argument, however, is merely a reinforcing of 
the contention set forth in the second part of this 
article. 

But while the estate tax as a whole can not be said 
to be invalid because its object is in part something 
other than the raising of revenue, yet it is certainly 
true that the estate tax consists of two clearly separ- 
able parts, one of which is intended to raise revenue 
and the other of which is intended for the sole pur- 
pose of coercing the States into levying progressive 
inheritance taxes. One-fourth of the estate tax of 
1924 and four-fifths of the estate tax of 1926 have no 
revenue object whatsoever. Their sole object—and 
that, too, an object apparent on the face of the act— 
is to force, or, if you choose, to tempt the States to 
levy at least equivalent inheritance or estate taxes in 
every case. 

This object is apparent enough on the face of the 
act. It becomes if possible clearer on inspecting the 
committee reports on the bill which finally became the 
revenue act of 1926. The chairman of the Ways and 
Means Committee of the House reporting the reve- 
nue bill of 1926 naively admitted that the object of 
80 per cent of the Federal estate tax was not to pro- 
duce revenue but to induce the States to pass inher- 
itance or estate tax laws in accordance with the con- 
gressional will: 

The loss during the calendar year 1927 will 
probably be from ten to twenty million dollars. 
Therafter the annual loss will continue to increase 
as advantage is taken of the 80 per cent credit, 
and in a few more years it is probable that the 
annual return to the Government under the estate 
tax will not exceed $50,000,000. The returns may 
even be less than this amount. 

The hearings before the Ways and Means Com- 
mittee which preceded the introduction of the bill of 
1926 set forth its purpose with equal or greater 
clearness. Even if such evidence is not directly ma- 


41—U. S. v. Doremus, 249 U. S. 86, 39 Sup. Ct. 214 (1919). 
42—Ibid. 94. 


43—Ibid. 93. 


20 


terial upon the question of constitutionality, at least it 
is useful in illustrating the danger of abuse of any 
such power in Congress. Take, for example, the fol- 
lowing colloquy between members of the committee 
and Governor McLeod, of South Carolina, appearing 
as spokesman for the State on whose behalf Calhoun 
once thundered and Wade Hampton fought: 

Mr. Rainey. If something can be done which 
would compel the States to occupy this field and 
occupy it by imposing taxes, would you not favor 
some arrangement of that kind, if it can be done? 

Governor McLeod. I think I would, if it was 
fair in its distribution of this inheritance tax. 

Mr. Rainey. If we compelled every State to 
levy the same minimum? 

Governor McLeod. If it was fair and equitable 
in its distribution to the States. 

Mr. Rainey. And let the States occupy the 
field entirely and apply the revenue entirely to 
the liquidation of their own expenses, provided 
we devised some means of compelling the States 
to do it; would you not favor it? 

Governor McLeod. I think so. 

Mr. Garner. If there was an arrangement by 
the Federal Government under which, when a 
citizen of the United States died, there could be 
deducted the amount due the State of South Car- 
olina of taxes he had to pay in the State, sending 
the balance to the Federal Government, it would 
not injure your exchequer? 

Governor McLeod. No, sir; except that I 
would— 

Mr. Garner (interposing). He would have 
no occasion to flee from your State to Florida, or 
even to a warmer climate, to avoid the inheritance 
tax due your State? 

Governor McLeod. That is true, but speak- 
ing— 

Mr. Garner (interposing). You will agree 
that the plan suggested that the Federal Govern- 
ment devise some scheme whereby we could have 
the inheritance taxes uniform as far as possible 
throughout the Republic is desirable, will you not? 

Governor McLeod. In that case the Federal 
Government would be established as a disbursing 
agency for the State governments. 


Mr. Garner. Not at all. Your citizens would 
have deductions allowed under certain conditions. 
Now, there are deductions both for the estate and 
income taxes, and a great many deductions are 
made. But he would simply deduct from the 
amount what he would owe the Federal Govern- 
ment whatever he would pay your State. 


Governor McLeod. How would you justify the 
Federal Government levying taxes merely for that 
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purpose unless those taxes are needed for the ex- 
penses of the Government? 
Mr. Hull. But there would be uniformity. 
Mr. Carew. We are going to use this power to 
effect a great reform.*! 

Dr. Thomas S. Adams of Yale, perhaps the most 
influential of the expert advisers of the committee, 
with the assurance of the expert who would regulate 
the orbits of the planets and the courses of the stars, 
was not content with compelling the States to impose 
some sort of taxes, but wished to go further and dic- 
tate the particular kind of taxes they should impose: 


I would do this: I would reduce the maximum 
rate of the Federal tax to 15 or 20 per cent, and I 
would give an 80 per cent or 100 per cent credit. 
I would put the credit in that case on the basis 
of estate taxation rather than inheritance taxa- 
tion by the States; putting the operation of that 
limitation into effect two years after, so that 
the States might take advantage of it. I believe 
that the State tax would be much better if it were 


in the form of an estate tax rather than an in- 
heritance tax.* 


The tax imposed by the act of 1926 consists of 
two sparable parts, (1) a tax equal to 20 per cent of 
the rates mentioned in section 301 (a), which is im- 
posed ostensibly for the purpose of raising revenue, 
and (2) a tax equal to 80 per cent of those rates which 
is on its face imposed not for any such purpose but 
solely for the purpose of inducing the States to im- 
pose estate or inheritance taxes of at least an equal 
amount. This portion of the so-called tax will from 
the outset raise no revenue at all in States whose laws 
conform to the congressional will, and if it becomes 
permanently a part of our system of Federal jurispru- 
dence will ultimately raise no revenue anywhere. 

May it not, therefore, be contended that the es- 
tate tax of 1926 consists of of two clearly separable 
parts—20 per cent for the purpose of raising revenue, 
and 80 per cent for the purpose, not at all of raising 
revenue, but of inducing the States to impose inheri- 
tance or estate taxes at least equivalent in amount, and 
that this latter portion is not properly a tax at all, 
any more than the tax on earnings of persons employ- 
ing child labor, and is therefore null and void? 

The wide difference between a tax which is laid 
in such a way as while producing revenue yet also 
to accomplish some other purpose—a tax laid “with 
a political view,” to borrow a phrase from our Mary- 
land Declaration of Rights—and a so-called tax which 
is not imposed in any degree for the raising of reve- 


44—Hearings on revenue revision before the Committee 
on Ways and Means, Oct. 19 to Nov. 3, 1925, 370-371. 

45—-Hearings on revenue revision before the Committee on 
Ways and Means, Oct. 19 to Nov. 3, 1925, 463. 
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nue, but solely for some other purpose, and is there- 
fore void, may be emphasized by an illustration. The 
estate tax laws from the beginning, and the income tax 
laws since 1916, have allowed charitable or religious 
bequests or gifts, with certain qualifications, to be de- 
ducted in determining the taxable estate or income, as 
the case may be. Now this practice undoubtedly tends 
to encourage charitable or religious contributions. 
The taxpayer knows that every dollar he gives to 
charity goes net, and that he does not have to pay any- 
thing to the Government by way of tax on the 
money so given. But on the other hand, he does not 
save anything in tax on his other estate, or other 
income, and therefore is under no pressure or induce- 
ment to make a gift unless his inclinations prompt 
him to do so. But suppose Congress instead of de- 
claring that charitable or religious contributions shall 
be deducted in ascertaining the taxable estate or the 
taxable income, should enact that they should be cred- 
ited on the tax. As a result, everybody would be vir- 
tually forced to contribute to charity. He would have 
the option between giving the money to the Federal 
Government and giving it to God; and most persons, 
for the good of their souls, would choose the latter 
alternative. 

Indeed, if this system of “credits” be once firmly 
established, there is absolutely no limit to the powers 
of Congress. 

For instance, suppose Congress should determine 
that fathers should be prevented from disinheriting 
their children. The purpose could be accomplished by 
the simple expedient of providing that a certain propor- 
tion of every estate bequeathed or descending to a 
child shall be credited on the estate tax. 

Or again, suppose Congress decides that wages paid 
day laborers should be increased. All it need do is 
to provide that the income tax of every corporation 
or other employer of labor shall be credited with 
amounts paid laborers up to, say, $10 per day apiece. 

Is it not clear that the only alternative to allowing 
virtually unlimited powers to be concentrated in Con- 
gress is to hold that wherever Congress attempts to 
allow as a credit against a Federal tax any payment 
that depends upon the volition of the taxpayer or of 
the State, the statute, at least to the extent that the 
credit is allowed, ceases to be a revenue measure and 
becomes an unconstitutional attempt on the part of 
Congress to legislate on matters which are beyond its 
powers? 

IV 

After Florida v. Mellon it would perhaps require 
some legal boldness to ask a reexamination—or more 
properly, in view of the casual nature of the opinion 
of Mr. Justice Sutherland—an examination of the con- 
stitutionality of the credit provision of the estate tax 
laws of 1924 and 1926. Nevertheless, to acquiesce in 


the validity of those provisions is fraught with such 
momentous consequences, and would be a precedent 
of so pernicious a character, that this paper can not be 
concluded without briefly considering what would be 
the effect of holding the provisions unconstitutional, 
and what methods may be available for contesting their 
constitutionality. 

If the credit provisions of the acts of 1924 and 
1926 are invalid, one of three consequences must fol- 
low. Either— 

(1) Section 301 (b), which contains the provision 
for a credit should be eliminated from the act, leaving 
the rates based by section 301 (a) in force without 
any provision for credit; or 

(2) The tax must be severed and held valid to the 
extent of 75 per cent in the case of the act of 1924, 
and 20 per cent in the case of the act of 1926, and 
invalid only as to so much thereof as the credit can 
apply to. 

(3) The whole of the estate-tax provisions of the 
acts of 1924 and 1926 must fall. 

The first of these three possible views is abso- 
lutely untenable. The legislative history of the en- 
actments, the reports of congressional committees, 
and the like, as well as the text of the acts themselves, 
show beyond peradventure that Congress never in- 
tended to impose the high rates of section 301 (a), un- 
less the credit provided for by subsection (b) should 
be allowed. It is superfluous further to elaborate this 
point. Any competent lawyer can readily convince 
himself, if the text of the acts leave him in any doubt, 
by examining the Congressional Record and the com- 
mittee reports. 


The second of the three possible views—namely, 
that 75 per cent of the tax imposed by the act of 
1924 and 20 per cent of that imposed by the act of 
1926 should be held valid, and only the portion against 
which the credit is provided stricken down—has more 
to be said in its favor. 


If it be tenable, the constitutionality of the credit 
provisions can be raised easily and in a very satisfac- 
tory way. All that is necessary is in any case where 
there is no State inheritance tax—for example, in any 
case in Maryland where the entire estate passes to 
lineal descendants—to pay the Federal tax and, after 
filing a claim for refund, sue the collector or the 
United States to recover back 80 per cent of the amount 
paid. 


Thus, to split up what was intended as one entire 
tax would certainly seem a novel exercise of judicial 
power. Yet the result would be equitable, and prob- 


ably in accord with what Congress would have wished. 
It is certainly possible to segregate in this way the 
clearly constitutional portion of the tax from the.por- 
tion which, if the views above expressed be sound, is © 
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unconstitutional. It would carry out, too, the spirit 
of the following section of each act. 


If any provision of this act, or the application 
thereof to any person or circumstances, is held 
invalid, the remainder of the act, and the appli- 
cation of such provision to other persons or cir- 
cumstances, shall not be affected thereby.** 

The remaining view—namely, that if the. credit 
provisions of section 301 (b) are invalid, the whole of 
the estate tax must fall with it—may seem to many 
lawyers easiest of the three to sustain. On this hy- 
pothesis, either (a) there has been no constitutional 
Federal estate tax in force since 1924, and all such 
taxes collected on estates of decedents dying since 
that time should be refunded, or else (b) the estate 
tax of 1921 continues in effect. 

Section 1200 of the act of 1924 (a) repeals the es- 
tate tax provisions of the act of 1921; but subsection 
(b) provides that those provisions shall nevertheless 
continue in force “until the corresponding tax takes ef- 
fect under the provisions of this act.” If this means the 
date which under the terms of the act of 1924 its 
estate tax provisions were to take effect—i. e. (under 
section 1100(a)) ‘upon the enactment of this act,” 
or in other words on June 2, 1924—then the act of 
1921, in so far as it levied an estate tax, expired on 
that date, whether or not it was replaced by another 
valid tax. 

If, on the other hand, section 1200 (b) means that 
the act of 1921 shall continue in force until its place 
is taken by another valid estate tax, then the estate 
tax provisions of the act of 1921 have never been 
repealed. 

The act of 1924, as originally passed, in section 
300 (a) levied rates which were approximately 25 
per cent higher than those imposed by the act of 1921, 
and while the law was in this state, it would have 
been a simple matter, on the hypothesis we are now 
considering, to raise the question of the constitution- 
ality of the act of 1924. Where the tax under the act 
of 1924 would be higher than the tax under the act of 
1921—and in Maryland whenever the whole estate 
passed to a widow or children, this was bound to be 
the case—the excess could be paid under protest; and a 
suit brought to recover it back would raise the question 
of the constitutionality of the act of 1924. 

But the act of 1926 retroactively reduced the tax 
imposed by section 301 (a) of the act of 1924 to the 
level of the rates imposed by the act of 1921. After 
this was done, few cases could arise in which it would 
be more beneficial to an estate to be taxed under the 
act of 1921 than under the act of 1924 as retroactively 
amended. The ordinary taxpayer, therefore, had no 
longer any interest in contending that he should be 
taxed under the act of 1921 instead of under the act 
of 1924. 


The act of 1926 for the future increases the exemp- 
tion and, in some cases, still further reduces the rates, 
while increasing the credit from 25 per cent to 80 
per cent. If the whole of the estate tax sections of 
the act of 1924 are invalid, a fortiori the same thing 
is true of the corresponding provisions of the act of 
1926; but the taxpayer would, in most cases, be out 
of the frying pan into the fire. There may indeed be 
some exceptional case in which it would be less burden- 
some to an estate to be subject to the act of 1921 than 
to that of 1926. For instance, the prima facie pre- 
sumption raised by the act of 1921 that any transfer 
of a material part of a decedent’s estate, without 
fair consideration, within two years prior to his death, 
shall be taken to have been made in contemplation of 
death, is made conclusive by the act of 1926. Now if we 
suppose a case in which a gratuitous transfer of a 
large part of the estate was made within two years 
before the decedent’s death, but in which the motive 
of the transfer can be proved to have been something 
other than contemplation of death, then (if it be 
constitutional to create in such a case a conclusive 
presumption—which after Schlesinger v. Wisconsin,** 
and Nichols v. Coolidge,*® must be regarded as very 
doubtful) it might be better to be subject to the act 
of 1921 than to that of 1926. But save in some such 
very exceptional circumstance, any estate would be 
better off under the act of 1926 than under the act 
of 1921, and nobody would have any standing to con- 
tend that the act of 1921 continues in force. 


Even upon this hypothesis there is one way in 
which the constitutionality of the credit provision can 
be raised. As already mentioned, a number of States 
—such as New York—have passed laws levying es- 
tate taxes equal to 80 per cent of the Federal levy to 
continue in force only so long as the Federal law al- 
lows a credit of at least 80 per cent for State taxes. 
Now, if this provision in the Federal statute purport- 
ing to allow the credit is unconstitutional, null, and 
void, there is no Federal law in force allowing the 
credit, and the State tax is uncollectible. In any such 
case, any estate can by contesting the imposition 
of the State tax, raise the question of the constitution- 
ality of the credit provisions of the Federal act. From 
a decision of the highest court in the State the ques- 
tion could be carried to the Supreme Court of the 
United States. But it would take a very patriotic 
taxpayer to raise the question in this way; for even 
if successful, any money he might save in State taxes 
would, if the act of 1921 is still in force, have to be 
paid to the Federal Government in increased Federal 


46—Act of 1924 (43 Stat. 231, sec. 1103 (1924)), and act 
of 1926 (44 Stat. 130, sec. 1213 (1926)). Italics the writer’s. 
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tax; and he might even be worse off than if he had 
accepted the Federal statute as valid to its full ex- 
tent. 

Therefore, unless the estate tax provisions of the 
acts of 1924 and 1926 are wholly void, and unless the 
act of 1921 is not thereby continued in force, it would 
seem that the most practicable way of attacking the 
validity of the credit provision of the Federal law is to 
contend that the effect is to invalidate the Federal tax 
of 1924 to the extent of 25 per cent, and that of 1926 
to the extent of 80 per cent, confining the Federal 
tax legally collectible to 75 per cent and 20 per cent, 
respectively, of the nominal rates. Any careful lawyer 
would hesitate to assert that the chances of success 
in any such contest would be worth to any estate of 
ordinary size the expense of the litigation. And yet 
as a matter of patriotic duty the dictum in Florida v. 


Mellon surely ought not to be accepted as the final word 
The power of the purse is throughout Anglo-Ameri- 
can history the only means by which liberty and in- 
dependence have been achieved or preserved. In an 
attempt to snatch it from the people, Charles I lost his 
head; and rather than surrender it, the American 
colonies reluctantly severed connection with a mother 
country which they loved. If our States have yielded 
it up, in respect to their internal affairs—if Congress 
can by a cunning device dictate to them what taxes 
they shall levy for local purposes—then they are no 
longer States but satrapies. The Supreme Court has 
not hesitated more than once to overrule prior de- 
cisions if convinced of their error. Is it too much to 
expect of the patriotism and fairmindedness of a great 


court to disregard ‘the hasty dictum in Florida v. 
Mellon? 
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UNIFORM STATE REGULATIONS AND COMMERCIAL AVIATION 
LEGISLATION 


By PHILIP A. ROLL 
of the Fort Myers Bar. 


The Department of Commerce, being a Federal 
agency, now has contro! only over interstate flying 
so far as licensing is concerned. While it is empow- 
ered to, and does, require that all aircraft carry iden- 
tification numbers whether or not they are engaged 
in interstate commerce, it cannot establish minimum 
requirements for airworthiness in aircraft operating 
solely within one State. As a result, airplanes that 
are condemned by the Department Inspectors and re- 
fused licenses for interstate commercial use may ob- 
tain identification numbers and operate solely with- 
in their own State, carrying passengers or property 
for hire. 


This situation has to some extent been altered by 
legislative action of the various State legislatures, but 
until there is concerted uniform action by all the 
States, effective regulation of all aircraft is impossible. 
And, since the layman will not consider the airplane 
a really safe means of transportation until regula- 
tion is general and accidents are reduced in number, 
action must be taken, and that as soon as possible, 
to eliminate the condemned or unairworthy airplane 
completely. 

The salient characteristic of the airplane is its abil- 
ity to annihilate distance. Therefore the States which 
have not had foresight enough to pass adequate and 
uniform legislation will find the unairworthy and 
unsafe aircraft moving into their States like the move- 
ment of the seventeen-year-locust, which may occasion 
loss of life and damage to property through inade- 
quate control. 

The latest step in the right direction has been 
taken by the States of New York and New Jersey, 
which have recently enacted legislation requiring all 
planes and all pilots operating within the State to ob- 
tain a_ license issued by the Department of Com- 
merce, if the operation is such as would require a li- 
cense if the same were interstate. Such a requirement 
entails no additional expense to the State passing such 
legislation, as would be attendant should a State license 
be required. A State license would necessitate the set- 
up of a State inspection force, which may dupli- 
cate the work already performed by this Depart- 
ment. 


Through the agency of the Approved Type Cer- 
tificate now issued to manufacturers, practically all 
new planes produced will be licensed immediately up- 
on purchase from the factory, and in the course of 
time there will be no necessity for State inspection if 
the States will require a Federal license. The prob- 


lem immediately confronting the authorities today is 
the class of plane which cannot be licensed due either 
to its present deterioration or by reason of no technical 
data being on file in the Department. It might eas- 
ily be the case that certain States might license planes 
which through a cursory examination might appear 
to be airworthy, but due to no technical data being 
available would not meet the requirements of the Fed- 
eral government regarding factors of safety. Acci- 
dents to aircraft in this category could easily defeat 
the purposes of State legislation, which does not re- 
quire a Federal license. 


Aircraft before being licensed by the Department 
of Commerce is required to meet not only the stand- 
ards prescribed for material and workmanship, but 
the Department must also be satisfied that the air- 
craft is safe from an aerodynamical standpoint. 


The personal equation is always bound to enter 
into the question such as is confronting us today. 
Therefore it is believed more advantageous to all con- 
cerned if the manufacturers, operators, pilots and me- 
chanics have only to deal with one agency. From the 
standpoint of the operator, there is the final proposi- 
tion involved; namely the requirement of a Federal li- 
cense should the operator desire to move his base of 
commercial operations from one State to another. In 
other words, even though a barnstormer in the State 
of Maryland has obtained a Maryland license, if such 
is required, and moves to the State of Delaware, there 
continuing his operation of carrying passengers or 
property for hire only within that State, it would be 
necessary that he obtain a Federal license if his plane 
is flown from the State of Maryland to the State of 
Delaware, even though no passengers or property are 
carried on this trip. Thus it can be seen that even 
though he obtains a State license in the first in- 
stance, eventually by reason of the unlimited scope of 
operation of aircraft, it would be necessary that he ob- 
tain a Federal license in order to realize on his in- 
vestment. 

There was an announcement published in the papers 
within the last few days to the effect that a combin- 
ation transcontinental transportation company would 
begin operations in the near future, partly by airplane 
and partly by railroad. It is within the realm of pos- 
sibility that shorter hauls may eventuate, the airplane 
part of the transportation taking place wholly with- 
in one State. Such a State may require a State li- 
cense for such flight, but due to the fact that the 
passenger would change to the train continuing his in- 
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terstate journey, the plane and pilot would be requir- 
ed to obtain a Federal license in accordance with 
the Air Commerce Act of 1926 by reason of the flight 
being part of a through-carriage between States. This 
is an example of thé duplicity of inspection and ex- 
amination of the aircraft and pilot with its attendant 
costs to the State by reason of the additional set-up 
of a State inspection service to carry out its duties as 
required by such a type of State legislation. 

Another example similar to the above is in the case 
where feeder lines, if either passengers or cargo are 
carried for hire, are operated wholly within the State 
delivering such passengers or cargo to the railroad or 
steamship. That part of the flight taking place wholly 
within the State requiring a State license, the plane 
and pilot would be required to obtain a Federal license, 
such operation being a part of a through-carriage be- 
tween States. 

Congress during this transitory stage of commer- 
cial aeronautics did not see fit to give the Federal gov- 
ernment jurisdiction over all planes and pilots in res- 
pect to licenses, but in its wisdom did see fit to ex- 
tend jurisdiction over all flights by providing that the 
Secretary of Commerce shall by regulation establish 
air traffic rules for the navigation, protection, and 
identification of aircraft including rules as to safe al- 
titudes of flight and rules for the prevention of col- 
lisions between vessels and aircraft. Such air traffic 
rules have been promulgated requiring aircraft to 
maintain certain altitudes over congested areas, pro- 
hibiting acrobatics with passengers for hire, and over 
prohibited areas, establishing take-off, landing, and 
overtaking rules, thus endeavoring to minimize any 
hazard attendant upon aircraft flight, both to those 
in the air and those on the ground beneath. Congress 
may see fit to extend the jurisdiction of the Depart- 


ment in regard to licenses for all aircraft, thus it can 
be readily appreciated that those States which have 
passed legislation requiring Federal licenses would be 
caused no embarrassment or expense by reason of 
any such amendment to the Air Commerce Act of 
1926. 


Prior to the passage of the Air Commerce Act of 
1926 some of the States enacted legislation more or 
less along the lines of the Federal Air Traffic Rules, 
such as prescribed minimum safe altitudes of flight, 
hunting from aircraft, defining torts and crimes com- 
mitted in aircraft while in flight over that particular 
State or making the operator or owner absolutely 
liable for all damage occasioned by such aircraft. It 
is believed that such States should enact new legis- 
lation to meet the progress which aeronautics has made 
during the last two years. 


In conclusion it is recommended that wherever 
possible all States enact legislation requiring all air- 
craft and pilots operating within the State to meet 
the minimum requirements of the Department of Com- 
merce, and to obtain a license from such Department. 
It is only in such an event that the purpose of the Air 
Commerce Act can be fulfilled; namely, the promotion 
of commercial aviation and the development of its use- 
fulness to the fullest possible extent in the United 
States, where aviation found its inception. It is be- 
lieved that this can best be done by the promotion 
of public confidence in it—a confidence that will take 
it for granted in the same manner as it does the auto- 
mobile, the railroad, and the steamship. This can best 
be accomplished by bringing about the combination of 
four essentials: airworthy aircraft—efficiently main- 
tained; competent pilots; suitably equipped airways; 
and standard air traffic rules. 
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OUTLINE HISTORY OF TITLE TO THE LANDS 


BY 
THE 


FLORIDA LAND 


AND MORTGAGE COMPANY 
LAND AND TRUST COMPANY OF FLORIDA, LIMITED, COM- 


FORMERLY OWNED 


LIMITED, AND 


MONLY KNOWN AS “THE ENGLISH COMPANIES”, CONVEYED BY 
JOHN EARLE HODGES, LIQUIDATOR 


By George L. Rutherford of the Jacksonville Bar. 


In the Spring of 1881, Hamilton Disston, of Phila- 
celphia, Pennsylvania, contracted to purchase four 
million acres of State lands from the Trustees of the 
Internal Improvement Fund. This is generally refer- 
red to as “The Hamilton Disston Purchase.” Disston 
assigned his contractural rights and title thereto was 
taken directly by his assignees. Certain of the lands 
to which Disston acquired title were thereafter con- 
veyed by him to Sir Edward James Reed, acting in 
behalf of certain English interests. 


The lands so conveyed to Reed were, in the year 
1883, in turn conveyed by him and his wife, Lady 
Rosetta, to the Florida Land and Mortgage Company, 
Limited, a corporation organized under “The Com- 
panies Acts” of Great Britain. 


In 1883, the Florida Land and Mortgage Company, 
limited, executed a deed of trust to Charles Towns- 
hend Murdock, Leonides Moreau Lawson, and Jan 
Anne Lengerhuisen, as Trustees. This deed of trust 
provided for the substitution of trustees and releases 
of lands as sold; and also contained the usual and 
customary provisions of such instruments. This Deed 
of Trust was a mortgage under our Florida law, but 
was treated as a conveyance of the legal title by the 
parties. In accordance with the provisions of the Deed 
of Trust, Leonides Moreau Lawson was relieved of his 
duties as Trustee, and Alexander Crum MacLea and 
Henry John Broughton Kendall were substituted as 
Trustees. Charles Townshend Murdock had power of 
attorney from Jan Anne Langerhuizen, thus enabling 
Murdock to execute necessary papers in behalf of Lan- 
gerhuizen. In 1890, the Florida Land and Mortgage 
Company, Limited, hereinafter referred to as “The 
Old Company,” conveyed its title to a second British 
Company known as The Land and Trust Company 
of Florida, Limited hereinafter referred to as ‘The 
New Company,” and at that time the mortgage or 
deed of trust above mentioned was satisfied by trus- 
tees joining in the conveyance. 


The conveyance from “The Old Company” to “The 
New Company” in which Trustees joined was exe- 
cuted in behalf of “The Old Company” by Fred K. 
Vernon, Secretary, and he affixed the Common Seal 
of the Florida Land and Mortgage Company, Limited, 
to the deed pursuant to a Resolution of the Board of 
Directors duly passed, and C. D. Willard and R. P. 


Mortlock, as Directors of the Company joined in the 
conveyance as act and deed of the Company. 

This was a recognized, proper and authorized man- 
ner of execution of conveyances by companies incor- 
porated under “The Companies Act” of Great Britain. 
Here follows an affidavit of JOHN OTHEN, who for 
years practiced law in the Kingdom of Great Britain. 


IN RE: FLORIDA LAND AND MORTGAGE 
COMPANY, LIMITED: THE LAND AND 
TRUST COMPANY OF FLORIDA, LIMIT- 
ED; JOHN EARLE HODGES, LIQUIDATOR. 

STATE OF FLORIDA 

ss 

COUNTY OF DUVAL 
Before me, a Notary Public in and for said 

State at Large, personally appeared JOHN OTH- 

EN, who being first duly sworn, deposes and 

says,—that at the time of the making of this affi- 

davit he is residing in the City of Jacksonville, in 
said County and State. That prior to the year 

1906 he was a citizen of the Kingdom of Great 

Britain; and had resided at Midhurst and Lon- 

don in England, in said Kingdom. And affiant 

further says that he has been a student at Mid- 

hurst Grammar School and Hastings High 

School in Sussex County, England, completing 

his education at said institution in the year 1900. 

That said institutions have curricula with courses 

equivalent to those taught in the higher colleges 

of the United States. That while attending said 
institutions he studied law and became familiar 
with the principles of and the methods of prac- 
tice under the common law of England and statu- 
tory law based upon the common law. That while 
such student his attention and thoughts were par- 
ticularly centered upon the study of what is 
known in England as Company Law, and in the 
United States as corporation law and of real prop- 
erty law. That the method prescribed by the com- 
mon law of England for the conveyance by com- 
panies or corporations of title to real estate situ- 
ate in said Kingdom in 1890 continued in force; 
and corporations at that time conveyed real prop- 
erty in the manner recognized by the common law 
of England for such purposes. That at the said 
time a corporation was authorized to convey its 
real property by deed in writing executed by 
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authority of the Board of Directors by the Sec- 
retary attaching to the deed or instrument of 
‘conveyance the common or corporate seal of said 
corporation. That it was customary for the Secre- 
tary to attach the seal in the presence of one or 
more directors of the company who subscribed 
and attested as witnesses thereto. That no other 
form or conditions were necessary to enable a 
company to convey its real property. 

Affiant further says he has examined a cer- 
tified copy of the deed from Charles Townshend 
Murdoch, et al, as Trustees, parties of the first 
part, and Florida Land and Mortgage Company, 
Limited, as “The Old Company, a party of the 
second part, and The Land and Trust Company 
of Florida, Limited, as “the new company”, party 
of the third part, dated August 30th, 1890; that 
at the time said deed was executed he was, as 
aforesaid, a student of law in said Kingdom of 
Great Britain and that said deed is executed in 
the manner prescribed by the laws of said King- 
dom for the conveyance of real estate by com- 
panies or corporations. 

Affiant further says that under the act known 
as the Companies Act of 1862 a corporation in- 
corporated under said act could pass a resolution 
at a meeting lawfully called for such purposes, 
placing the affairs of such company in voluntary 
liquidation, and by said resolution appoint a Li- 
quidator. That after the appointment of such li- 
quidator said liquidator would be vested with all 
the powers of the Board of Directors of the 
Company and could sell and convey its property, 
real and personal, and perform any other acts 
that could be lawfully performed by the corpora- 
tion through its Board of Directors and officers. 
That such liquidator would also have the right 
and authority to attach to all instruments and 
deeds executed by him in the name of the Com- 
pany the common seal of the company. 

JOHN OTHEN. 

Sworn to and subscribed before 
me this seventh day of April 
A. D. 1926. 

Mrs. J. J. Higginbotham, 
Notary Public, State of Florida 
at Large. My Commission expires: 
June 11th, 1927. 

(Notarial Seal) 

Section 3819 of the Revised General Statutes of 
Florida 1920, is as follows: 

“Certain other conveyances validated—Any 
deed or conveyance heretofore executed and 
acknowledged in accordance with the provisions 
of the act approved February 24, 1873, entitled 
“An Act provided for the acknowledgement of 
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deeds and other conveyances of lands”, shall be 
held good and valid’’. 

This last quoted section of the Florida Acts refers 
to an Act passed February 24th, 1873. Section Two, 
of Chapter 1939, of the Acts of 1873 is the act re- 
ferred to in Section 3819 of the Revised General 
Statutes, and is as follows: 

“Sec. 2. If such deed be executed in any for- 
eign country it may be executed according io 
the laws of such country; any execution thereof 
may be acknowledged before any Notary Public 
therein, or before any minister plenipotentiary, 
minister extraordinary, minister resident, charge ~ 
des affairs, commissioner, or consuls of the Unit- 
ed States appointed to reside therein, or before a 
commissioner appointed by the Governor of this 
State for such purpose, which acknowledgement 
shall be certified thereon by the officer taking 
the same under his hand, and his seal of office 
shall be affixed to such certificate.” 

Title to these lands comes from a deed executed in 
the New Company’s name by John Hodges as Liqui- 
dator. There is no record in most of the Counties in 
Florida to show that Hodges had authority to exe- 
cute the deed, or that he was in fact the duly and 
regularly appointed Liquidator. There is, however, of 
record in the office of the Clerk of the Circuit Court 
of Jefferson County, Florida, the original file in a 
suit brought by O’Brien-Irwin Company against Mike 
Ward and T. N. Walker. This suit involved the Eng- 
lish Company’s title and specifically the question of 
Hodges’ authority as Liquidator to convey. A mass of 
testimony was taken in this case, including depositions 
from London. The Plaintiff in this case was repre- 
sented by the firm of Baker & Baker (now Baker, 
Baker & Rutherford,) Atlantic National Bank Build- 
ing, Jacksonville, Florida. This firm has in their files 
copies of the depositions taken in the O’Brien-Irwin 
Company—Ward and Walker case, as well as true 
copy of “The Companies Acts’, under which both of 
the English Companies were organized, and under 
which The Land and Trust Company of Florida, Lim- 
ited, was voluntarily dissolved and wound up. 

The depositions of (a) Henry Birtles, Registrar 
of Joint Stock Companies; and, (b) Sydney Calver- 
well, former confidential Clerk of John Earle Hodges, 
were taken in the O’Brien-Irwin suit. 

Mr. Birtles’ testimony in brief is as follows: That 
his name is Henry Birtles, he resides at No. 8 Monte- 
lien Gardens, Putney and Summerset House, London, 
England, and that he is Registrar of Joint Stock Com- 
panies of England; that as such Registrar, he has the 
custody and control of the records of all companies 
incorporated in England which are registered under 
The Companies’ Acts, 1872 to 1917; that under the 
Statutory Law of Great Britain, in effect since De-~ 
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cember Ist, 1899, copies of each Special Resolution is 
required to be filed, pursuant to Section 53, of the 
Companies’ Act of 1862; and that such Resolutions 
are filed and recorded in his office. 

That the Records of his office show that on De- 
cember 6th, 1899, there was filed and registered copy 
of a Special Resolution to voluntarily wind up The 
Land and Trust Company of Florida, Limited, which 
Resolution was passed November 29th, 1899. 

The Resolution referred to is in words and <igures 
as follows: 

“The Land and Trust Company of Florida, 
Limited. 

At Extraordinary General meetings of the 
above named Company, duly convened and held 
respectively on the 8th and 29th days of Novem- 
ber, 1899, the subjoined special resolution was 
duly passed and confirmed. 

That it is desirable to reconstruct The Land 
and Trust Company of Florida, Limited, and: ac- 
cordingly that the same be wound up voluntarily 
and that Mr. John Earle Hodges be and he is 
hereby appointed Liquidator for such winding up. 

William Board, Chairman.” 

Certain sections of the British Companies’ Act of 
1862 applicable to the Voluntary winding up and dis- 
solution of the Joint Stock Companies are hereinafter 
quoted : 

Section 129 

“A company under this Act may be wound up 
voluntarily : 

(1) Whenever the Period, if any, fixed for the 
Duration of the Company by the Articles of As- 
sociation expires, or whenever the Event, if any, 
occurs, upon the Occurrence of which it is pro- 
vided by the Articles of Association that the Com- 
pany is to be dissolved, and the Company in Gen- 
eral Meeting has passed a_ Resolution requiring 
the Company to be wound up voluntarily: 

(2) Whenever the Company has passed a Spe- 
cial Resolution requiring the Company to be 
wound up voluntarily: 


Section 130 

“A voluntary winding-up shall be deemed to 
commence at the Time of the passing of the Reso- 
lution authorizing such Winding-up.” 

Section 133 

“The following consequence shall ensue upon 
the voluntary Winding-up of a Company: 

(1) The Property of the Company shall be 
applied in satisfaction of its Liabilities pari passu, 
and, subject thereto, shall, unless it be other- 
wise provided by the Regulations of the Company, 
be distributed amongst the Members according to 
their Rights and Interests in the Company: 


(2) Liquidators shall be appointed for the 
purpose of winding up the Affairs of the Com- 
pany and distributing the Property. 

(3) The Company in General Meeting shall ap- 
point Persons or Person as it thinks fit to be Li- 
quidators or a Liquidator, and may fix the Re- 
muneration to be paid to him or them: 

(4) If one Person only is appointed, all the 
Provisions herein contained in reference to sev- 
eral Liquidators shall apply to him: 

(5) Upon the Appointment of Liquidators all 
the Power of the Directors shall cease, except 
in so far as the Company in General Meeting 
or the Liquidators may sanction the Continuance 
of such Powers: 

(6) When several Liquidators are appointed, 
every Power hereby given may be exercised by 
such One or more of them as may be determined 
at the Time of their Appointment, or in default 
of such Determination by any Number not less 
than Two: 

(7) The Liquidators may, without the Sanc- 
tion of the Court, exercise all Powers by this Act 
given to the Official Liquidator: 

Under the Act, Companies may be wound up vol- 
untarily or involuntarily by proceedings in Court. 
If Wound up by the Court, official liquidators are ap- 
pointed. Section 133 provides the liquidators appoint- 
ed under voluntary liquidation exercise all powers 
granted the official Liquidator. Here follow certain 
Sections of The Companies’ Act of 1863 relative to 
powers and duties of the Official Liquidators: 


Section 94 

“The Official Liquidator or Liquidators shall 
be described by the style of the Official Liquidator 
or Official Liquidators of the particular company 
in respect of which he is or they are appointed, 
and not by his or their individual Name or Names; 
he or they shall take into his or their Custody, or 
under his or their Control all the Property, Ef- 
fects and Things in Actions to which the Com- 
pany is or appears to be entitled, and shall per- 
form such Duties in reference to the Winding-up 
of the Company as may be imposed by the Court. 

Section 95 

“The Official Liquidator shall have Power, 
with the Sanction of the Court to do the follow- 
ing Things: 

To bring or defend any Action, Suit, or Prose- 
cution, or other legal Proceedings, Civil or Crim- 
inal, in the Name and on behalf of the Company: 

To carry on the Business of the Company, so 
far as may be necessary for the beneficial wind- 
ing-up of the same: 

To sell the Real and Personal and Heritable 
and Moveable Property, Effects and Things in 
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Action of the Company by Public Auction or Pri- 
vate Contract, with Power to transfer the whole 
thereof to any person or Company or to sell the 
same in Parcels: 

To do all Acts and to execute, in the name 
and on behalf of the Company, all deeds, receipts 
and other documents, and for that purpose to 
use, when necessary, the Company’s Seal: 


To do and execute all such other Things as 
may be necessary for winding up the Affairs of 
the Company and distributing its assets. 

Mr. Birtles further testified that his records 
showed a final winding up meeting of The Land and 
Trust Company of Florida was held on December 
8th, 1909, and a true copy of the return of such meet- 
ing was filed in his office December 14th, 1909. This 
return is as follows: 

“Return of Final Winding-up Meeting of The 
Land and Trust Company of Florida, Limited. 

To the Registrar of Joint Stock Companies: 

I have to inform you that a meeting of the 
Land and Trust Company of Florida, Limited, 
was duly held on the 8th day of December, 1909, 
pursuant to Section 195 of the Companies (Con- 
solidation) Act 1908, for the purpose of hav- 
ing an account read before them showing the 
manner in which the winding up of the company 
has been conducted and the property of the com- 
pany disposed of, and that the same was done 
accordingly. 

DATED the 13th day of December 1909. 


J. EARLE HODGES, 
Liquidator.” 


Paragraph One (1) of Section 195, of The Com- 
panies Act of 1908, is as follows: 

In the case of every voluntary winding up, or 
soon as the affairs of the company are fully 
wound up, the liquidator shall make up an ac- 
count of the winding up, showing how the wind- 
ing up has been conducted and the property of 
the company has been disposed of; and thereup- 
on shall call a general meeting of the company 
for the purpose of laying before it the account, 
and giving any explanation thereof. 

Mr. Sydney Culverwell testified he lived at 16 
Carisbroke Road, Westcliff-on-sea, Essex; that he had 
no connection with The Land and Trust Company, of 
Florida, Limited; but that he was the confidential 
clerk of John Earle Hodges from February 1901 to the 
time of Mr. Hodges’ death on February 9th, 1913; 
that the only business of The Land and Trust Company 
of Florida, Limited, was to sell land and it ceased to 
do business by its liquidator as the last parcel of 


land was sold about October 1909; that the Minute 
Book of the company was destroyed along with the 
other books and papers of the company after its li- 
quidation, and that he had no records of the company 
other than what is known as a “balance held” book 
in which was recorded particulars of sales of land by 
the company before and after entering upon its li- 
quidation. This book came into his possession as At- 
torney for W. J. Leeman and G. H. Dickson, who pur- 
chased the remainder of the Company’s Land in order 
to finally wind up the liquidation. 

As shown by the various sections of the companies 
Acts and the proceedings taken by the Board of Di- 
rectors of The Land and Trust Company of Florida, 
Limited, John Earle Hodges was duly authorized and 
appointed Liquidator; and the English Courts hold 
that such a Liquidator during the process of dissolu- 
tion is an officer of the corporation so being wound 
up, and is vested with all the powers of the Board of 
Directors. 

The case of Midland Counties District Bank, Lim- 
ited, v. Attwood (1905) Law Reports 1 Chancery Di- 
vision 363, (an English case) holds a voluntary li- 
quidator is an officer of the company; that the as- 
sets of the company remain under the control of the 
company whose business is continued by the Li- 
quidator as such officer. 

And in the case of In Re: Angle Moravian Hun- 
garian Junction Railroad Company (1875) 1 Chancery 
Division 130 the Court in discussing liquidators stated 
they (the liquidators) did not occupy a similar po- 
sition to a Trustee in Bankruptcy, as they did not have 
title to the company’s assets but instead were officers 
of the Company to wind it up. 

From this it is apparent that the Liquidator of a 
British Company is the Chief Executive Officer of the 
company, and acts as such. He does not act under 
a power. 

Section 3800 of the Revised General Statutes of 
Florida, 1920, is as follows: 

“Validation of conveyances,—Conveyances by 
corporations of lands in this state, heretofore 
executed, which have been sealed, with the com- 
mon or corporate seal of such corporation and 
signed in its name by a vice-president or the 
chief executive officer thereof, shall be as valid 
and effective and shall bear the same presump- 
tions as if signed in the name of such corpora- 
tion by its President.” P 

Viewing the English Company’s Act and our 
statutes concerning corporate conveyances, there is no 
question but the title of the Present holders of land 
claiming under conveyance from John Earle Hodges, 


Liquidator, is good and can be successfully established 
or defended. 
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A SATISFACTORY BINDER 


FOR THE 


LAW JOURNAL 


After considerable research, the Law Journal Publication Committee has had developed a 


binder that will be satisfactory to subscribers to the Florida State Bar Association Law Journal, 
it feels confident. 


The binder is built along lines similar to that supplied by the American Bar Association 


Journal, only larger because of the difference in size of the Florida Law Journal and the Ameri- 
can Bar Association publication. 


NOTEWORTHY FEATURES OF THE BINDER ARE: 
BINDER OPENS FLAT. 
NO TIGHTNESS OF INSIDE MARGIN. 


NO PUNCHING OF HOLES IN SIDE OF ISSUE. 


SEPARATE ISSUES CAN BE INSERTED OR DETACHED WITH EASE BY MEANS OF 
SPECIAL DEVICE. 


The binder carries the name Florida State Bar Association Law Journal stamped in gold let- 


ters, and has backs of handsome art buckram. It is useful for current numbers or as a permanent 
binding for the volume. 


To obtain these binders at a quantity price, it is necessary that we have as many orders 


as possible for our first supply. We will be able to furnish the binders at $2.00 each, if we can 
get orders for a minimum of 500 binders. 


To those who desire these binders, we urge that they send $2.00 to the Business Manager 


at once. If the required minimum is not reached, checks will be returned within sixty days. Ad- 
dress: 


H. W. SCHAEFER,Business Manager, 


Florida State Bar Association Law Journal, 
Postoffice Box 8, 
Jacksonville, Florida. 
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FLORIDA SUPREME COURT OPINIONS 


(The opinions of the Florida Supreme Court filed prior or to the 15th of the month previous to publication 


date will be published in full each month by the Law Journal. 


Each opinion is published by permission of the 


Supreme Court upon the understanding that it is subject to change in substance upon a petition for rehearing, 
or subject to such verbal change in phrase or sentences as the Court may deem necessary prior to publication 


in the official volumes of the Supreme Court reports. 


Copies of the opinions as filed are furnished to the 


Law Journal through the courtesy of Mr. G. T. Whitfield, Clerk of the Court.—Editor). 


WILLIAM D. FAGAN, JR.. 

AURELIA FAGAN, his wife, and 

HORACE B. CHASE II, 

Appellants, 
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BUFORD, J. 

The facts in this case have been stated as follows: 
“The appellee as complainant in the court below 
and referred to herein as the complainant, on 
March 13, 1926, filed her bill of complaint in the 
Circuit Court of Palm Beach County, Florida, on 
the chancery side of said court, against the ap- 
pellants, William D. Fagan, Jr., Aurelia Fagan, 
his wife, and Horace B. Chase, II, and another, 
E. Wilson, herein referred to as the defendants, 
to foreclose a mortgage bearing date June 9, 1925, 
covering certain property in Palm Beach, Palm 
Beach County, and State of Florida, given by the 
said William D. Fagan, Jr., and Aurelia Fagan, 
his wife, to the said Horace B. Chase, II, for the 
purpose of securing the payment of three certain 
promissory notes in the sum of $8000.00 each, 
dated June 8, 1925, and payable on or before one, 
two and three years, respectively, after date, with 
interest from date at the rate of eight per cent, 
per annum, said interest payable semi-annually.” 


It was alleged and shown by the said bill of com- 
plaint, among other things, that the said mortgage 
and notes had, on the 23rd day of June, 1925, by an 
assignment in writing, been sold, assigned, transferred 
and set over by the said Horace B. Chase, II, to the 
said Myra F. Robbins, the said assignment in writing 
having been placed of record in said county 
and state on October 13, 1925, and that on 
December 8, 1925, the semi-annual interest on the 
said three promissory notes, amounting to the sum of 
$960.00 became due and payable to said complainant, 
and was not paid, and that by reason of such default 
and the lapse of more than thirty days since the said 
interest became due and payable, the said complainant 
had exercised the option given her in the said mortgage 
to declare the aggregate sum mentioned in the said 
promissory notes and the said mortgage as immedi- 
ately due. 


In the course of the proceedings a general demurrer 
was filed by William D. Fagan, Jr. and Aurelia Fagan, 
his wife, also a general demurrer was filed by Horace 
B. Chase, II, and E. Wilson. The Demurrers were over- 
ruled by the court below at a hearing thereon on July 
28, 1926. 

On August 16, 1926, a joint answer to the bill of 
complaint was filed by the defendants. The Answer 
consisted of Paragraphs One, Two and Three. In para- 
graph one, the defendants, in substance, alleged that 
the note was not made payable at any place more def- 
inite than West Palm Beach, Florida, and that all of 
the money allowed by the bill of complaint to be due 
was, on the day same became due and payable, at the 
home and at the office of Horace B. Chase II and at 
the home and at the office of William D. Fagan, Jr.; 
that said money was kept at said safe places all during 
the day same became due and payable and for many 
days thereafter; that the said note was not presented 
for payment at any of said places or to either of said 
defendants on the day same became due and payable 
or at any time thereafter; that the defendants have 
been ready, able and willing at all times since said 
amount became due to pay same, are now ready, able 
and willing to make payments due and tender the 
amount into court with their answer to the bill of 
complaint. The record disclosed no profert in curia. 

Paragraph two stated that all of the allegations 
in the bill of complaint, not herein admitted, are 
specifically denied by these defendants. 

Paragraph three prayed that the complainant be 
required to accept the amount tendered in court; that 
the complainant not be allowed solicitor’s fees and 
costs; and that said cause be dismissed. 

On November 17, 1926, the solicitors representing 
the defendants stipulated with the solicitor represent- 
ing the complainant to waive the statute and rules of 
court relating to the filing of exceptions to answer in 
chancery and allowed the complainant fifteen days 
within which to file exceptions to the answer of the 
defendants and motion to strike, and in said stipula- 
tion agreed that the time for the taking of testimony 
be enlarged for a period not exceeding sixty days after 
disposition of exceptions to answer and motion to 
strike answer. 


On November 27, 1926, the complainant filed ex- 
ceptions to the answer of the defendant by which said 
exceptions the complainant sought to have expunged 
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from the answer all of paragraphs one and three as 
scandalous and impertinent. At the time the said ex- 
ceptions were filed, the complainant also filed a motion 
to strike portions of the said answer. The first part 
of said motion was addressed to paragraphs one and 
three of the answer on the grounds that said para- 
graphs are scandalous and impertinent, are not re- 
sponsive to the bill, do not allege facts constituting a 
defense, that said paragraphs purport to set forth 
that there was no presentment or demand for payment, 
whereas the notes show on their face that demand and 
notice of non-payment was expressly waived, etc., are 
not drawn conformable to Sec. 3118 to 3122 of Revised 
General Statutes, and fail to allege any matters which 
would be the basis of a set-off or counter-claim. The 
second part of said motion was addressed to para- 
graph two of the answer on the ground that it is 
merely a general denial of certain allegations of the 
bill not otherwise admitted by the answer and is not 
framed according to Sec. 3118 of General Revised 
Statutes. 

On February 2, 1927, after timely notice, the court 
allowed the exceptions to the answer and granted the 
motion to strike portions of the answer and made and 
entered a Decree Pro Confesso against the defendants 
in said cause. The record discloses no timely motion 
or other effort to open the decree pro confesso.” 

A master was appointed, testimony was taken and 
submitted to the court; final decree was entered; sale 
of the property was had and after the sale it was found 
that the proceeds of the sale were not sufficient to pay 
the amount of the decree. Application was made for 
a deficiency decree, which was granted against all the 
defendants. 

From the several decrees appeal was taken. 

We find no reversible error as disclosed by the 
record, except that it appears from the record itself 
that the chancellor misconstrued the force and effect 
of chapter 7839, Acts of 1919, and was coerced by the 
provisions of that Act as he saw and construed them, 
to enter a decree which he would not in the exercise 
of his sound judicial discretion, have entered. The 
learned chancellor has written in the decree the fol- 
lowing language: 

“And while the court is of the opinion that the 
entry of a deficiency decree for the full amount 
remaining unpaid is unconscionable and inequit- 
able, yet by virtue of the 1919 Act of the Legisla- 
ture pertaining to deficiency decrees, the court be- 
lieves that one should be entered.” 

It is a matter of common knowledge that there has 
long been a diversity of opinion between lawyers and 
also between judges in this State as to whether or not 
the provisions of Sec. 2 of Chapter 7839, supra, were 
mandatory or were directory. There are two good and 
sufficient reasons why we think that the word “shall” 


as used in this section of the act merely confers 
authority and is not mandatory. One reason for this 
conclusion is that the apparent and logical purpose of 
the act was to provide a statute authorizing the court 
to enter deficiency decrees against all persons liable for 
a mortgage debt or liable for a lien debt, whether such 
liability should be primary or secondary and whether 
such liability was created by endorsement of the note 
or as joint maker of the note or grantor or otherwise. 
Prior to the enactment of this statute deficiency de- 
crees were entered in foreclosure-suits under authority 
of Equity Rule No. 89 and this rule did not apply to 
other liens. See Johnson vs McKinnon, 54 Fla. 221; 
45 Sou. 23; 138 L. R. A. (N.S.) 874. Neither did that 
rule authorize the entry of a deficiency decree against 
an endorser of a note. Snell vs Richardson, 67 Fla. 
386, 65 Sou. 592. So we conclude that in view of the 
language used in the case of Johnson v. McKinnon, 
supra, it was the purpose of the legislature to ex- 
tend the provisions of Rule 89, supra, to cover other 
liens beside mortgage liens and that it was the purpose 
of the legislature in view of the language used in Realty 
Mortgage Co. vs Moore, 80 Fla. 2, 85 Sou. 115, and in 
Snell vs Richardson, supra, to authorize the court to 
enter deficiency decree against obligors other than the 
makers of the mortgage. 

In Realty Mortgage Co. vs Moore, supra, this Court 
say: 

“Equity Rule 89 of the Rules of Circuit Court in 
Equity, granting to such courts in suits in equity 
for the foreclosure of mortgages, the power to 
render a decree against the mortgagor for any 
balance that may be found to be due the plaintiff, 
over and above the proceeds of the sale or sales 
of the mortgaged property, does not deprive the 
court of its sound judicial discretion to determine 
the right to such deficiency decree.” 

And further, in the same opinion, the court say: 

“A mortgage may so deal with the mortgagor’s 
grantee of the mortgaged premises as to deny to . 
the mortgagee the right to a deficiency decree 
against the mortgagor.” ********* 

“The power vested in circuit courts, in Equity, by 
Rule 89 of the Circuit Courts in Equity, for the 
foreclosure of mortgages declaring that a decree 
may be rendered for any balance that may be 
found due to the plaintiff over and above the pro- 
ceeds of sale or sales, is a discretionary one, and 
may be granted or denied according to the facts 
and circumstances in each case.” 

So it will be observed that this Court has for all 
time settled the question that the granting or denying 
of a deficiency decree is a matter to be determined only 
by the exercise of judicial discretion and that such 
decree may be granted or denied according to the facts 
and circumstances in each case, 
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It will be observed that Chapter 7839, supra, pro- 
vides that “All persons having any interest in the said 
mortgage or lien or the property mortgaged or upon 
which the lien exists, or having assumed the obliga- 
tion to pay the mortgage debt, or lien debt, whether 
such obligation shall be as endorser of the note or 
notes, guarantor of the debt, or otherwise, may be 
made parties to such suit or proceeding to enforce such 
lien or foreclose the same.” 

The Act further authorizes deficiency decrees to 
be entered in such cases when the proceeds of the sale 
-of the property subject to the mortgage or lien shall 
not be sufficient to pay the debt and costs for any 
balance that may remain after the application of the 
proceeds of the sale of such property to said debts and 
costs, against the party or parties liable for the 
mortgage debt or lien debt, whether such liability 
is primary or secondary and whether such liability is 
created by endorsement of the note or as a joint maker 
of the note, or guarantor, or otherwise, of the obliga- 
tion sought to be enforced and these provisions are 
made to apply to the representative of any such obligor 
who is liable either primarily or secondarily when such 
person so liable is dead at the time of bringing the suit. 

Now, if we construe the Act to authorize and per- 
mit this procedure by the court in proper cases within 
the exercise of proper judicial discretion, the Act can 
be held valid and effective, but if we construe these 
provisions of the Act to be mandatory as to the several 
classes of obligors and persons liable as named in the 
Act, then we must immediately recognize the fact that 
such construction must in a great many cases bring the 
provisions of the Act in direct conflict with Section 
3 of the Bill of Rights of the Constitution of the State 
of Florida, in that such construction would require the 
courts of chancery to enter deficiency decrees against 
persons liable as endorsers, guarantors or otherwise, 
although under the issues presented by the pleadings 
it is made clearly to appear that such persons are en- 
titled to have the issues tried by a jury. 


Having reached the conclusion as above stated, it 
follows that if the act here under consideration is to be 
held valid it must be construed as a directory or per- 
missive authority and not as mandatory. 


To hold the act as being mandatory would require 
us to determine what the legislature has attempted 
to coerce the judicial action of the courts and that in 
so doing it has invaded the province of the courts and 
passed an invalid act. When construed as a directory 
and permissive statute, it may be held to be valid and 
to serve a good purpose, and we so hold. In construing 
the word “shall” in a legislative act in which it was 
contended that the use of such word made it mandatory 
upon judges .to grant certain orders under certain 
conditions, the Supreme Court of New York in People 
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ex rel Morse vs Nussbaum, 666 N.Y. Supplement 129, 
say: . 
“The claim is that under the present law the justice 
has no discretion in the matter, and must grant 
the order simply because it is asked for by the 
attorney general. It is true that the language of 
the act looks very much as if the legislature in- 
tended by it to provide for a sort of legislative 
mandamus against the justice to whom applica- 
tion for the order might be made. But, notwith- 
standing the law says that he shall grant the 
order, I think he is still charged with the duty of 
exercising a judicial discretion, in determining 
whether he should grant it or not in the specific 
case. The language means no more than if the 
act provided that the justice “may” instead of 
“shall” grant the order. The legislature is as pow- 
erless to coerce judicial action as the courts are 
to issue a mandamus against the governor or the 
legislature, each being independent of either of 
the other within their respective spheres of duty. 
People vs Morton, 156 N.Y. 136, 50 N.E. 791, 41 
L.R.A. 231. Similar language is employed in the 
Code of Civil Procedure with respect to the exami- 
nation of a party to an action before trial, where 
it is provided in section 873 that the judge to 
whom the affidavit mentioned in section 872 is 
presented, “must grant an order for the examina- 
tion, if an action is pending.” In a case arising 
under this clause the court of appeals has held 
that it did not deprive the judge of his judicial 
discretion in the matter. Jenkins vs Putman, 106 
N.Y. 272, 12 N.E. 613. I think, therefore, that the 
mandatory character of the language employed in 
the law as to the duty of the justice to grant the 
order in question does not prevent him from exer- 
cising his judicial discretion to grant or refuse it.” 

The reasoning and conclusion of this decision is 
supported by the Supreme Court of Washington in 
Clancey v McElrey, 30 Washington 567; in Boyer v. 
Onion, 168 Ill. Appell. Ct. Reports 612; Becker v Le- 
banon, 188 Pa. St. 484, in which latter case the court 
say: 

“The word “shall’’ when used by the legislature to 
prescribe the action of a court is usually a grant of 
authority, and means “may” and even if it be in- 
tended to be mandatory it must be subject to the 
necessary limitation that a proper case has been 
made out for the exercise of the power.” 

For the reasons, stated, the decree confirming the 
sale and adjudicating a deficiency against the defend- 
ants will be reversed and the cause remanded for such 
decree as the chancellor in the exercise of his judicial 
discretion may deem proper to enter in accordance 
with law and the rules of practice. 

Reversed and remanded. 
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WHITFIELD, P.J. and TERRELL, J., concur. 

ELLIS, C.J. concur in the opinion and judgment, 
filed June 26, 1928. 

STRUM and BROWN, J.J., dissent. 


WILLIAM D. FAGAN, JR., 
AURELIA FAGAN, his wife, 
and HORACE B. CHASE II, 
Appellants, 
Vv. PALM BEACH COUNTY. 
MYRA F. ROBBINS, by 
E. STANLEY ROBBINS, 
her husband and next friend, 
Appellees. 

STRUM, J. (dissenting.) 

In my opinion, Sec. 2 of Chap. 7839, Acts of 1919, 
is not merely directory, but mandatory, and that when 
so construed it is a valid enactment as against the 
objection that it is a legislative attempt to control 
- judicial discretion, in so far as the mandatory entry 
of a deficiency decree against the maker of a mort- 
gage note is concerned. Whether it is in conflict with 
Sec. 3, Declaration of Rights, or is amenable to any 
other constitutional objection, when applied either to 
the maker or to those secondarily liable on the note, 
is not presented and therefore not considered. 

In other respects I concur in the foregoing opinion 
by Mr. Justice Buford. 

In Webber v. Blanc, 39 Fla. 224, 22 South Rep. 
655, this court held that in the absence of a Statute, 
or Rule of Court, made “in compliance with law,” no 
decree in chancery for a deficiency after a sale of 
the mortgaged property could be entered in a court 
of equity, unless the debt, without the mortgage, is 
such that a court of chancery would have jurisdiction 
of it and could render a decree for it. See also 42 
C. J. 290. 

In 1873, Equity Rule 89 was adopted vesting in the 
circuit courts discretionary authority to enter defici- 
ency decrees in mortgage foreclosures. The power to 
adopt that rule was derived from existing statutory 
authority so to do. Without such statutory authority 
the rule would have been authorized since under the 
original equity practice, unaffected by Statute, a mort- 
gage foreclosure was a proceeding in rem, or quasi 
in rem, and the court had no power to render a per- 
sonal judgment against the mortgagor for a deficiency, 
the mortgagor in cases where a deficiency occurred 
being left to a separate action at law. Frank v. Davis, 
31 N. E. Rep. 1100; 17 L. R. A. 306. See also Etter v. 
State Bank, 76 Fla. 203, 79 South. Rep. 724, 725. Prior 
to the Act of 1919 there was no specific Statute in 
this State expressly vesting in a court of chancery 
the power to enter deficiency decrees in mortgage 
foreclosures. Etter v. State Bank, supra. But when the 
power to adopt Chancery Rule No. 89 was questioned 


in Snell v. Richardson, 67 Fla. 386, 65 South. Rep 592, 
this court rested the authority for the adoption of 
the rule squarely upon statutory authority existing at 
the time of the adoption of the Rule, thus acknowledg- 
ing at least tacitly that the power to adopt the Rule and 
to proceed under it did not inhere in a court of equity 
but rested upon statutory authorization. After dis- 
cussing Chap. 1938, Acts of 1873, and other existing 
Statutes, this Court, in the case last named, said: 
“Under the power thus conferred, this court * * * 
adopted Rule 89. * * It may well be true that even 
under the Statute as it now stands (as of the year 
1914), Sec. 1740 of the General Statutes, this Court 
would have the power to adopt Equity Rule 89, but 
whether so or not there can be no question that it 
had such power in 1873 under the Statute as it then 
stood when such rule was adopted.” Pursuant to au- 
thority of Equity Rule 89, it became the practice to 
thereafter render deficiency decrees in proper cases, 
although under that Rule the right of the mortgagee to 
such a decree was not absolute or unqualified, but 
such a decree was rendered only when, in the sound 
judicial discretion of the chancellor, it was justified 
by the facts or circumstances of the case. 

If the power or discretion to enter such decrees 
is an inherent power of a court of equity, there is 
no necessity for the court to again “confer” the power 
upon itself by rule. Courts need no statutory au- 
thority to exercise inherent judicial discretion or pow- 
er. Besides, this court has already said in effect that 
the power to adopt Equity: Rule 89 is derived from 
existing statutory authority. Snell v. Richardson, 
supra. So the ultimate source of the power is found, 
not in an inherent attribute of the Court, but in the 
Statutes authorizing the adoption of the Rule. 

Although Realty Mortgage Co. v. Moore, 80 Fla. 2, 
85 South. Rep. 155, confirming an order refusing to 
enter a deficiency decree, was decided in 1920, the 
bill of complaint was filed prior to the enactment 
of Chap. 7839, Acts of 1919. The final decretal order 
in the case last named, in which the chancellor de- 
clined to enter a deficiency decree, was rendered May 
8, 1919. Chap. 7839, supra, became a law and effective 
on June 7, 1919. While this Statute extended the 
classes of cases in which deficiency decrees might 
be entered to the foreclosure of other liens as well 
as mortgage liens and to obligors other than the pri- 
mary debtor, in my opinion it was plainly the legisla- 
tive intent to go further, and not only to authorize 
courts of equity to enter such decrees in the distretion, 
but to require the entry of such decrees in cases where 
it has been judicially determined, according to the 
rule prescribed in the Statute, that a deficiency ex- 
isted. Otherwise, why did the Legislature use the word 
“shall” in the Statute, the ordinary use of which is 
well known to import a mandatory command, instead 
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of the word “may” as used in Equity Rule 89 since 
1873 and which had long since been construed as per- 
missive, of which construction the Legislature presum- 
ably had knowledge when it passed Chap. 7839, supra. 

Rules, such as Equity Rule 89, adopted pursuant to 
statutory authority have the same force and effect as 
a Statute, and similar rules of Construction apply. 
It is a rule of statutory construction that where an 
amendment is enacted, it must be assumed that a 
change in the existing law to the extent indicated by the 
nature of the amendment was intended unless a con- 
trary intent appears from all of the enactments on 
the subject, and courts should give appropriate effect 
to the amendment. Atlantic Coast Line RR. v. Amos, 
115 South. Rep. 515. 

Although, as was held in Snell v. Richardson and 
Etter v. State Bank, supra, under Equity Rule 89 the 
entry of a deficiency decree rested in the sound ju- 
dicial discretion of the court, that discretion is exer- 
cised pursuant to the Statute which conferred it, and 
not otherwise. Since the authority to enter deficiency 
decrees arises initially from a statutory enactment, 
and is not the exercise of a judicial discretion in- 
herent in the court, the same authority, namely, the 
Legislature, which vested the power in the courts, can 
further regulate the authority by changing it from 
a permissive authority to a mandatory authority, or by 
altogether abrogating the authority. 

For the reasons named, it appears to me that Sec. 
2 of Chap. 7839, supra, is not an attempt to control 
the exercise of inherent judicial discretion, not only 
because no discretion in the respect under consider- 
ation existed independently of statutory authority, but 
because the Statute in question merely prescribes a 
rule of remedial law, and is binding upon the courts 
as such. It is a rule of remedial law of the same 
general character, and sustainable upon the same prin- 
ciples, as that requiring the entry of judgment against 
the sureties upon a forthcoming bond in replevin, at- 
tachment, garnishment, or in distress proceedings, 
when the plaintiff prevails, thereby eliminating the 
necessity for proceeding against such sureties by a 
separate action, Secs. 3493, 3565, Rev. Gen Stats. 1920; 
or that providing that common law courts shall charge 
the jury at the conclusion of the evidence and before 
the argument of counsel, Chap. 9364, Acts of 1923, 
all of which Statutes have been held valid as manda- 
tory enactments. In those instances first mentioned 
the court exercises a judicial discretion, in coordination 
with the function of the jury, in the determination of 
whether or not plaintiff is entitled to judgment in the 
first place, a discretion of the same quality (but exer- 
cised of course under essentially different rules of 
procedure) as that exercised by the chancellor in de- 
termining the equities and liabilities between the par- 
ties in a mortgage foreclosure, and whether or not 


a deficiency exists. But when the existence of a 
deficiency is judicially determined according to the 
rule prescribed by the Statute, then the Statute re- 
quires that a decree for the deficiency be entered in 
that action, just as in the other instances pointed 
out the court is required to enter judgment against 
the sureties in that action, thereby obviating the ne- 
cessity, which would otherwise exist under general 
rules, of bringing another action against the sureties. 
Having determined that the plaintiff is entitled to 
judgment in those instances, or in mortgage foreclosure 
that a deficiency exists, according to the rule of liability 
prescribed by the statute, no further discretion re- 
mains with the court as to whether a judgment shall 
be entered for it in that action. The substance and 
effect of the Statute is that when it has been judicially 
determined according to the rule of liability therein 
prescribed that a deficiency exists, judgment shall 
be entered for it in the foreclosure—purely a rule of 
procedure. 

The fact that the Statutes just above referred to 
relate to common law courts does not distinguish them 
in principle from the Statute under consideration. 
That judicial discretion which inheres in common law 
courts can no more be regulated by legislative action 
than that inhering in courts of equity. 


In principle the Statute under consideration is an- 
alogous to those which define the scope and effect of 
answers in chancery and abolish cross bills, or those 
defining what shall be put in issue by a plea of not 
guilty, since all prescribe procedural rules of reme- 
dial law, that is,.the course of procedure by which 
substantive rights are enforced or the forms by which 
justice shall be administered. The Statute does not 
constitute an attempt to regulate courts in those mat- 
ters pertaining to or necessary in the internal opera- 
tion of courts in the discharge of their duties and the 
dispatch of matters before them. As to the latter the 
courts themselves are paramount. 

In State ex rel. Ross v. Call, 39 Fla. 504, 22 South. 
Rep. 748, decided in 1897, and at the same term as 
Webber v. Blanc, supra, it was said that although in a 
general sense every court of record has inherent power 
to adopt rules of general practice, yet it is equally 
true that in all matters not purely of a judicial nature, 
or forbidden by constitutional limitation, the Legis- 
lature has power to prescribe general rules of pro- 
cedure and pleading, binding upon parties and the 
courts. Further, that the Legislature has power to 
divest the common law rights of circuit courts to pre- 
scribe such rules of practice as are simply convenient 
or beneficial, but not necessary, to the courts in the 
exercise of their rightful jurisdiction. And we think 
the Legislature has done so in this State. Speaking 


further in that case, the court said: “It was contem- 
plated by the constitution that the legislature would 
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regulate the practice of courts of justice, and it was, 


therefore, provided by section 20 of Art. III, Constitu- - 


tion of 1885, among other things, that ‘the legislature 
shall not pass special or local laws in any of the follow- 
ing enumerated cases, that is to say, * * * regulating 
the practice of courts of justice, except municipal 
courts;’ and by Section 21 it was provided that in all 
such cases ‘all laws shall be general and of uniform 
operation throughout the State.” In Blanchard v. 
Raines, 20 Fla. 467, it was also said: “The form of 
administering justice and powers of the courts are 
subjects of legislative control.” That statement is of 
course to be qualified by the requirements of constitu- 
tional limitations and the legitimate inherent powers 
of the courts. To the same effect see Keen v. State, 
. 89 Fla. 113, 103 South. Rep. 399. This rule applies 
to courts of equity. The Legislature may prescribe the 
procedure by which the jurisdiction of courts of equity 
is to be exercised unless the regulations adopted sub- 
stantially impair a constitutional or inherent power of 
the court, or practically defeat its exercise. Cary v. 
Mine, etc., Sup. Co. 149 Pac. Rep. 230; 12 C.J. 826. See 
also Brown v. Kalamazoo Circuit Judge, 42 N. W. Rep. 
827, 5 L. R. A. 226. As already stated, courts of equity 
possess no inherent power in respect to deficiency de- 
crees in mortgage foreclosures. 

It is conceded that the Legislature may mandator- 
ily prescribe or regulate generally the procedure for 
the foreclosure of mortgages. What is there to distin- 
guish from the general rule that part of the procedure 
relating to the entry of judgment in that action for 
a deficiency judicially determined to exist. The purpose 
of the Statute is to relieve litigants of the expense and 
vexation of two suits, one in equity and the other 
at law, which would have been the necessary course 
under the original chancery practice independent of 
Statute, and enable them to obtain complete relief in 
one suit, the rendition of a personal judgment for a de- 
ficiency having been originally an exception to the gen- 
eral rule that having obtained jurisdiction equity will 
retain it and render full relief, both legal and equit- 
able, between the parties in respect to the transaction 
or subject matter involved. Frank v. Davis, supra; 
Lynch v. Metropolitian etc. R. Co., 129 N. Y. 274; Mc- 
- Gean v. Metropolitan ete. R. Co., 1383 N. Y. 9. 


Of course, the courts themselves are the paramount 
authority in the making of rules regulating the inter- 
nal operation of the courts, the manner in which 
courts shall proceed in the dispatch of their own busi- 
ness, and in short all matters necessary to the courts 
in the exercise of their lawful jurisdiction. This class 
of rules embraces those relating to oral arguments, 
the number and style of transcripts, briefs, and the 
like, that is, all things necessary to the court in the 
performance of its judicial duties, as distinguished 
from rules relating to substantive rights or remedial 
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law. See Bryan v. State, 114 South. Rep. 773; Spafford 
v. Brevard County (on re-hearing), 110 South. Rep. 
451. 

To me there is a clear distinction between the sit- 
uation here presented and that which arose in People 
v. Nussbaum, 66 N. Y. Supp. 129, in which the Statute 
undertook to mandatorily require the issuance of a 
writ of mandamus on application of the Attorney Gen- 
eral, without reference to the showing made. That 
Statute attempts to control the court’s discretion in 
deciding a question of substantive law, namely, wheth- 
er or not the relator had made a case entitling him 
to the writ. Clearly that can not be done. But here 
the question is one of remedial law, and does not reg- 
ulate or restrain the manner in which the court shall 
exercise its judicial discretion upon the substantive 
question involved. The Statute does not attempt to fet- 
ter or impair the judicial discretion in determining 
whether a deficiency exists, or whether his substantive 
rights entitle complainant to a judgment therefor, but 
merely provides that when the proceeds of the sale 
shall be insufficient to pay the debt and costs,—a mat- 
ter to be judicially determined without restraint,—then 
in the event it shall be so determined that such a de- 
ficiency does exist, the court “shall” enter judgment 
for it in that proceeding and not relegate the complain- 
ant to an additional action at law to recover it. 

Since the reversal here rests upon the theory that 
Chap. 7839 is permissive or directory only, and since 
I do not agree to that construction of the Statute, I 
dissent. 

BROWN, J., concurs. 


FLORIDA EAST COAST RAILWAY 
COMPANY, a Corporation, 
Appellant, 


v. ST. JOHNS COUNTY. 
JAMES L. ENO, alias J. L. ENO, 


THE ST. AUGUSTINE NATIONAL 
BANK, et al., 
Appellees. 

BUFORD, J. 

In this case the Florida East Coast Railway Com- 
pany filed a bill for interpleader against a number of 
claimants who had each filed notice of liens under the 
provisions of sections 3497 and 3518, Rev. Gen. Statutes 
of Florida, the defendant Eno, the contractor, and the 
St. Augustine National Bank, the assignee, of the con- 


.tract. 


The bill of complaint shows that the complainant 
was indebted to the contractor at the time the liens 
claimed by laborers and material men became effec- 
tive under the terms of four separate and distinct 
contracts in the sum of $7126.73; that the Railroad 
Company had contracted with Eno on July 20th, 1925, 
to furnish certain material and perform certain work 


° 
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at or near Deerfield; that the complainant had con- 
tracted with Eno on July 22nd, 1925, to furnish cer- 
tain material and do certain work at or near Camden 
and had entered into a contract with Eno on August 
4th, 1925, to furnish certain material and do certain 
work at Palm Beach and had entered into a contract 
on August 17th, 1925, to furnish certain material 
and do certain work at or near Salerno and had entered 
into a contract with Eno on August 18th, 1925, to fur- 
nish certain material and perform certain work at or 
near Stuart. 

That the contract known as the “Stuart” contract 
was never in anywise performed and that the plain- 
tiff never became indebted to Eno for the performance 
of any work under the “Stuart” contract. That various 
material men and laborers to whom Eno became in- 
debted for material furnished and labor performed 
under the “Palm Beach” contract filed claims of liens 
in the aggregate sum of $4113.88; that at the time the 
complainant was indebted to Eno under the contract 
in the sum of $6088.08; that various material men and 
laborers to whom Eno had become indebted for ma- 
terials furnished and labor performed under the “‘Cam- 
den” contract filed claims of liens in the aggregate 
sum of $546.85, and that complainant was at that time 
indebted to Eno under that contract in the sum of 
$148.32; that various material men and laborers filed 
claims of liens for work done and material furnished 
under the “Stuart” contract in the sum of $75.00 and 
that at that time the complainant was not indebted to 
Eno under that contract in any sum whatever. That 
the St. Augustine National Bank had taken an as- 
signment from Eno addressed to Florida East Coast 
Railway Company at St. Augustine, Florida, on Aug- 
ust 8th, 1925, of any and all sums which might be due, 
or become due, to Eno under the several contracts, 
which assignment was in the following language, to- 
wit: “August 8, 1925. 

“Florida East Coast Railway Company, 
St. Augustine, Florida. 
Gentlemen: 

For the purpose of protecting them for funds 
advanced or to be advanced, I hereby assign, 
transfer and set over unto the St. Augustine Na- 
tional Bank any and all sums which may be due 
or may become due me as payments for services 
performed under any contract or contracts made 
with the Florida East Coast Railway Company for 
clearing, grading or similar work. 

I further authorize the issuance of vouchers 
payable to the St. Augustine National Bank for 
any monies due me, hereby authorizing you to 
accept the endorsement of the St. Augustine Na- 
tional Bank upon such vouchers. 


Very truly yours, 
(s) James L. Eno.” 
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and that the Bank under the provisions of this assign- 
ment claims a balance of unpaid advances made to 
Eno in the sum of $10,197.74, thus making it appear 
that there are, including the claim of St. Augustine 
National Bank, demands upon the funds due to Eno 
under his several contracts aggregating $14,933.47, 
while there was due Eno only $7126.73, leaving a de- 
ficit of $7806.74. To the bill of complaint St. Augustine 
National Bank filed a demurrer. The demurrer was 
overruled. Answers were filed by several defendants 
and cross bill was filed by St. Augustine National 
Bank. Exceptions were filed to an amended answer of 
the St. Augustine National Bank. The exceptions were 
set down for hearing and, on hearing, were overruled. 
There was a demurrer to the cross bill of St Augustine 
National Bank. The demurrer was sustained and 
the cross bill was dismissed. The appeal is from the 
order of the court made and entered on the 25th day 
of March, 1927, overruling the exceptions of the com- 
plainant to the amended answer of the defendant. 


Before considering the merits of the questions pre- 
sented by the order overruling the exceptions te the 
answer, we must first determine whether or not the 
complainant has any standing in the court for the pur- 
pose for which it is here, that is to present a case of 
interpleader. 


When the bill is measured by the rules enunciated 
by this court in Jacksonville Ice & Cold Storage Co. et 
al., v. South Florida Farms Co., 91 Fla. 593; 109 Sou. 
212, and in Bank of Bay Biscayne v. Fuller, filed 
January 9th, 1928, and reported in 115 Sou. 530, we 
arrive at the conclusion that the allegations of the bill 
of complaint will not support the bill for interpleadér 
and that the demurrer of St. Augustine National Bank 
should have been sustained on the 2nd, 3rd, 5th and 
6th grounds, which are respectively, as follows: 

“2nd. That there is no equity in the bill. 

3rd. No right on the party of the complainant 
to interplead is shown. 

5th. Said bill fails to show any privity of in- 
terests between the parties defendant. 

6th. It does not appear affirmatively that the 
complainant is an innocent stakeholder.” 


It will be observed that the lien holding claimants 
whose claims originated under the performance of the 
“Palm Beach” contract were not in privity with the 
owner, the Railway Company, nor were they in privity 

with the St. Augustine National Bank, nor were they 
in privity with any of the lien holding claimants whose 
claims originated under the performance of either the 
“Salerno” contract or the “Stuart” contract. A like 
lack of privity between the lien-holding claimants 
whose claims originated under the performance of the 
“Salerno” contract and other parties to the suit exists 
and so it does in the case of the lien-holding claimants ~ 
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whose claims originated under the performance of 
the “Stuart” contract. The St. Augustine National 
Bank is not in privity with any of the other defend- 
ants to the suit except Eno. 

It will also be observed that the rights of the sev- 
eral defendants are asserted under adverse titles and 
of different natures. Each lien holder claimant is 
_ alleged in the bill to assert his right under the ac- 
quisition of a lien provided by statute, while it is al- 
leged that the St. Augustine National Bank asserts 
its claim under an assignment of the proceeds of the 
contract by the contractor who had agreed to perform 
the several contracts. It is evident that the question 
of priority and superior dignity of the several claims 
is involved. The rights of the material men and la- 
borers who have become lien-holding claimants is fixed 
by statute. The rights of the Bank and the liability 
of the Railway Company to the Bank may be found 
to be fixed by contract between the parties. 

In Jacksonville Ice & Cold Storage Co. et al. v. 
South Florida Farms Co., supra, it is said: 

“The remedy by “interpleader” is an equitable 
one, and is based upon the theory that conflict- 
ing claimants should litigate their claims among 
themselves without involving the stakeholder in 
their dispute. Its office is to protect one against 
the embarrassment of conflicting claims and 
double vexation in respect to one liability.” 

And further: 

“A stakeholder’s right to interpleader is sub- 
ject to the highly technical requirement that the 
opposing claimants’ title must be ‘in privity with 
each other’; one derived from the other or both 
from a common source. Where the rights of the 
claimants are asserted under adverse titles and 
are of different natures, the bill cannot be main- 
tained.” 

And further: 

“The person seeking an interpleader cannot 
cast upon the claimants the burden of settling the 
question of whether the complainant has obligated 
himself to one of the parties. He is supposed to 
know whether he has or not. The complainant 
should be indifferent between the claimants, 
without interest in the controversy, and should 
not by any act on his part have caused the em- 
barrassment of conflicting claims and the peril 
of double vexation.” 

The allegations of the bill fail to show that the 
Railway Company was a stakeholder between the par- 
ties defendant in the suit and in Bank of Bay Biscayne 
v. Fuller, supra, this court held: 


“The bill of complaint shows that the com- 
plainant was not a stakeholder as between John 
M. Murrell and Commercial Bank & Trust Com- 
pany, or as between Edward M. Fuller and Com- 


mercial Bank & Trust Company, or as between 
Commercial Bank & Trust Company and any of 
the other parties defendant in this suit. The bill 
of complaint fails to show any privity between 
Commercial Bank & Trust Company and John M. 
Murrell or between Commercial Bank & Trust 
Company and G. M. Horgan, S. L. Gaines or W. 
F. McGee with reference to the claim involved.” 


and, therefore, held the bill in that case to be bad on 
demurrer. 


The Supreme Court of Oregon in Maxwell v. Fra- 
zier, et al., 96 Pac. 548, 18 L. R. A. (N. S.) 102, in 
discussing a bill for interpleader against two brokers, 
with each of whom the owner had a separate contract 
for a sale of the property, to determine which is entitled 
to the commission for its sale, say: 


“Tf a defendant in a suit in equity answers and 
submits to the jurisdiction of the court, it is too 
late for him to object that the plaintiff has a 
plain and adequate remedy at law. This objection 
should be taken at the earliest opportunity. The 
above rule must be taken with the qualification 
that it is competent for the court to grant the 
relief sought, and that it has jurisdiction of the 
subject matter. ‘In the case of Reynes v. Dumont, 
supra, the court say: ‘It was held in Lewis v. 
Cooks, 23 Wall. 466, 23 L ed. 70, that, if the court, 
upon looking at the proofs, found none at all of 
the matters which would make a proper case for 
equity, it would be the duty of the court to rec- 
ognize the fact and give it effect, though not 
raised by the pleadings nor suggested by coun- 
sel * * * The doctrine of these and similar cases 
is that the court, for its own protection, may 
prevent matters, purely cognizable at law, from 
being drawn into chancery at the pleasure of the 
parties interested; but it by no means follows, 
where the subject matter belongs to the class over 
which a court of equity has jurisdiction, and the 
objection that the» complainant has an adequate 
remedy at law is not made until the hearing in 
the appellate tribunal, that the latter can exercise 
‘no discretion in the disposition of such objection.’ 
Kilbourn v. Sunderland, 130 U. S. 505, 32 L. ed. 
1005, 9 Sup. Ct. Rep. 594; Williamson v. Monroe 
(C. C.) 101 Fed. 322. 


“There is an entire absence of matter of 
equitable cognizance in the case before us; nor 
is the relief sought such as is peculiar to equity, 
and to entertain jurisdiction and: grant the relief 
that the facts might disclose to be proper would 
be to assume jurisdiction of an issue, purely legal, 
because not questioned by the defendant at the 
proper time. Where there is a total absence of 
matter of equitable cognizance, the objection of 
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want of jurisdiction is not waived by answering 
to the merits.” 

We conclude that the complainant did not by the al- 
legations of its bill of complaint establish its rights 
to interpleader and that the demurrer, as hereinbe- 
fore stated, should have been sustained. It, therefore, 
becomes necessary for us to hold that the questions 
attempted to be presented by the appeal from the or- 
der overruling the exceptions find no basis in the 
record requiring their adjudication. The cause should 
be remanded, at the cost of the appellant, with direc- 
tions to the chancellor to dismiss the bill of complaint; 
and it is so ordered. 

Remanded with order to dismiss. 

WHITFIELD, and TERRELL, J.J. concur. 

ELLIS, C. J., concurs in the opinion and judgment, 
filed June 26, 1928. 

STRUM and BROWN, JJ., dissent. 


FLORIDA EAST COAST RAILWAY 


COMPANY, 
Appellant, 
Vv. ST. JOHNS COUNTY. 
JAMES L. ENO, et al, 
Appellees. 


STRUM, J. (dissenting). 

The appeal now under consideration is from an 
order overruling complainant’s exceptions to portions 
of the answer of St. Augustine National Bank, one 
of the defendants. No appeal was taken from the order 
overruling the defendant’s demurrer to the bill. This 
appellant, complainant below, can not complain of 
the latter order, for it was in complainant’s favor. The 


appellee Bank can not complain of that order because ~ 


it has taken no appeal therefrom, nor filed any cross 
assignments of error. 

If the subject matter of the bill was such that it 
was entirely without the field of equity jurisprudence, 
a situation which would negative the foundation of 
complainant’s right to equitable cognizance and relief 
and which would constitute what is frequently termed 
a lack of equity “jurisdiction,” this court would be 
justified, even on this appeal, in noticing such fun- 
damental defect and ordering the bill dismissed, even 
though the point had not been raised by the pleadings. 
Trustees of I. I. Fund v. Gleason, 39 Fla. 771; 23 Sou. 
Rep. 539. 

In my judgment, however, that is not the situa- 
tion here before us. When labor has been performed 
upon property, or materials furnished, through a con- 
tractor under circumstances which entitle those per- 
forming the labor or supplying the materials to a lien 
on the property to be satisfied out of the funds due 
by the owner to the contractor, and when without fault 
on the part of the owner conflicting claims are asserted 
by the contractor’s assignee and the laborers and ma- 


terialmen, amongst themselves, as to who is entitled 
to the sum due and unpaid by the owner to the con- 
tractor on account of such work, a controversy in 
which the owner has no interest, the owner may bring 
such fund into court and maintain a bill of interpleader 
against the conflicting claimants to compel them to de- 
termine between themselves their respective rights and 
priorities. 

Such a bill falls within recognized limits of equity 
cognizance and satisfies the requirements laid down 
by the best authorities for sustaining the equitable 
remedy of interpleader. Lowry v. Downing Mfg. Co., 
73 Fla. 535, 74 South. Rep. 525; Grand Haven, ete. v. 
Western, 31 Mich. 85; Newhald v. Kastens, 70 Ill. 156; 
Atchinson, etc. v. Scoville, 13 Kan. 17; Clark v. Saley, 
2 La. Ann. 987; Illingworth v. Rowe, 28 Atl. Rep. 456; 
Brunetti v. Grandi, 104 Atl. Rep. 139, and cases cited; 
Lapenta v. Lettieri, 44 Atl. Rep. 730; 77 Am. St. Rep. 
315. See generally 4 Pomeroy’s Eq. Jurisprudence (3rd 
Ed.), Sec. 1322. 


In my opinion, the utmost that can be said against 
the soundness of this bill is that it is multifarious in 
that the indebtedness due and owing by the owner to 
the contractor, as to which the interpleader is sought, 
is made up of five separate, distinct and independent 
funds, arising from as many independent contracts, 
each fund being separate and distinct from the other, 
and the claims of the several defendants being not com- 
mon to all the funds, there being five sets of creditors 
asserting separate and unrelated claims against the 
several funds, besides the Bank which asserts its claim 
to be prior and paramount as to all the funds. 

Even if that situation renders the bill multifarious, 
it would constitute merely a ground of demurrer, and 
although the objection, when seasonably asserted by 
one entitled to raise the point, might be fatal to the 
bill because the several sets of claims are not in priv- 
ity nor derived from a common source, the subject mat- 
ter of the bill, though the latter be multifarious, would 
still be within the established field of equity cogni- 
zance. And in my judgment this is true even in view 
of the restricted scope of the equities which underlie 
the right to interpleader. The bill could be amended 
to cure the defect. In Malone v. Moyres, 109 South. 
Rep. 677, it was held that courts of equity have gen- 
eral jurisdiction or power to enforce liens, and even 
though in a particular case the chancellor, having jur- 
isdiction of the parties and the subject matter, holds 
that a written instrument affords a lien, still when 
properly interpreted and taken in connection vith 


proper allegations and permissive proofs concerning 
its import or intended purpose the instrument affords 
no lien, but nevertheless a decree is rendered in the 
cause decreeing the existence of and affording a lien 
in the premises, such decree is not void for want of 
jurisdiction or power to render it, though the decree 
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may be erroneous and subject to reversal on appeal 
duly taken. It seems to me that the principle just stat- 
ed applies to this situation. A bill of interpleader be- 
ing a proper matter of equitable cognizance, the chan- 
cellor has the power to decide that the bill is good as 
against demurrer, and even though that discretion 
be erroneous and the court erroneously proceeds after 
proper objection taken, the final decree would not be 
void. The order on demurrer, if erroneous, might be 
subject to reversal on a direct appeal therefrom, or 
upon an appeal from the final decree, but it can not 
be reached collaterally or upon an appeal from another 
interlocutory order. Malone v. Mores, supra; Peck v. 
Beloit Sch. Dist., 21 Wis. 516, 21 C. J. 34, 162. 

Ordinarily the objection of multifariousness goes 
to convenience rather than to the merits and where 
the controversies involved can be determined as well 
in one as in several suits, and that procedure does not 
interfere with the proper administration of justice, an 
objection for multifariousness is not ordinarily al- 
lowered Mountain v. King, 75 Fla. 12, 77 South. Rep. 
630 Farrell v. Forest Inv. Co., 73 Fla. 191, 74 South. 
Rep. 216. In interpleader, the defendants by failing io 
interpose timely objection, as is the case here with all 
defendants except the Bank, may waive the objection 
that the bill does not make out a proper case for 
interpleader and the court may proceed to decree on 
interpleader even though a demurrer on that ground 
might have been sustained if seasonably interposed. 
33 C. J. 446. So the objection of multifariousness is 
not a fundamental one in the sense that it deprives a 
court of chancery of the power to entertain the bill, 
even under the exacting requirements of the rules ap- 
plicable to interpleader, McGinn v. Interstate Bank, 
166 S. W. Rep. 345. 

It is well settled that the objection of multifari- 
ousness or misjoinder is a personal one, and that only 
a defendant that is prejudiced thereby may complain. 
Mountain v. King, swpra. The only defendant demur- 
ring to the bill is the Bank. Since the Bank claims its 
assignment to be paramount and superior to the claims 
of all the materialmen and laborers under all the con- 
tracts, and since the Bank is interested and relief is 
sought against it in every phase of the controversy, 
it is difficult to see how it is prejudiced in the premises, 
by having the entire controversy adjucicated in one 
suit rather than in several. 

Being of the opinion, for the reasons stated, that 
the bill should not be dismissed on this appeal, I dis- 
sent. 

BROWN, J. concurs. 


JOSEPHINE E. CRILL, a widow, 
et al., 


v. Suggestion of writ of 


STATE ROAD DEPART- 
MENT OF FLORIDA and 
A. V. LONG, Circuit Judge, 

BROWN, JUDGE. 

This is an application for writ of prohibition to be 
directed to the Circuit Court of Alachua County and 
Hon. A. V. Long, the judge thereof, and to the State 
Road Department of Florida, for the purpose of pro- 
hibiting any further action in a certain condemnation 
proceeding brought by the State Road Department in 
said county against Josephine E. Crill and others in 
which it was sought to condemn certain real estate for 
right of way of State Road No. 14, together with 6,000 
cubic yards of sand to be taken from 1.83 acres of 
land close to or adjoining said right of way, the real 
estate sought to be condemned and the land from 
which the sand was sought to be taken being par- 
ticularly described in the petition for condemnation. 

The defendants in the condemnation proceeding ap- 
peared specially for the purpose of filing in the lower 
court a motion to quash the notice to answer and show 
cause in said proceeding, which had been issued and 
served on the defendants, upon the ground that the 
court had no jurisdiction of the parties defendant, and 
that the notice did not run in the name of the State 
of Florida as required by law. On application of the 
petitioner the court permitted the notices to be amended 
instanter and denied the motion to quash, and the de- 
fendants were allowed a certain time within which to 
appear and show what right, title or interest they had 
in or to said property and to show cause why it should 
not be taken for the uses and purposes set forth in 
the petition. 

The defendants then filed a motion to dismiss the 
petition for condemnation upon the grounds; (1) that 
the petition was filed and was being prosecuted to and 
by virtue of Chap., 10118 of the laws of 1925, and that 
said act is void as being in violation of Sec., 16 of Art. 
III of the constitution; (2) that the State Road Depart- 
ment had no valid or legal power or authority to prose- 
cute this proceeding, said statute above referred to be- 
ing unconstitutional and void; (3) that the court had no 
jurisdiction, power or authority to entertain this con- 
demnation proceeding brought under said unconsti- 
tutional statute; and (4) said statute being unconsti- 
tutional, and the State Road Department and the court 
not having the power and jurisdiction attempted to 
be conferred thereby, said petition seeks to take the 
property of defendants without due process of law and 
without just compensation, in violation of constitu- 
tional guaranties. 

Defendants also filed a motion to strike certain 
portions of the petition regarding the sand sought to 
be condemned upon the ground that it is not permis- 
sible under said statute to condemn sand which is a 
part of the land owned by the defendants in fee, and 


prohibition. 
Original proceeding. 
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which must first be severed from such land and be- 
come personal property before it is subject to condem- 
nation under the statute, and upon other grounds. 
Upon hearing the motion to dismiss the petition in 
condemnation as well‘as the motion to strike certain 
portions of the petition were each overruled and de- 
nied and the court made an order allowing the defend- 
ants certain time for filing an answer to the petition. 
Thereafter this suggestion for writ of prohibition 
was filed in this court. The grounds of the application 
for the writ of prohibition are very much the same 
as those interposed in support of the motion made in 
the court below to dismiss the proceedings. It is al- 
leged that the statute authorizing the State Road De- 
partment to maintain proceedings for the condemna- 
tion of land and material for road construction pur- 
poses is unconstitutional and void, and that therefore 
the Road Department had no right to bring the pro- 
ceeding here in question nor had the court any right 
to entertain such proceeding, and that the applicants 
are therefore entitled to writ of prohibition. It is 
further alleged in support of the application here made, 
that under Section 1513, Rev. Gen. Stats., which pre- 
vails in this proceeding, it is expressly provided that in 
no case shall a writ of error from a condemnation pro- 
ceeding operate as a supersedeas where the petitioner 
pays the adjudged amount of compensation into court; 
and that if the State Road Department obtains final 


judgment the defendants will have no effective remedy- 


by appeal or writ of error to prevent the unlawful tak- 
ing of said real estate and said sand; that said Road De- 
partment would enter upon said land and sand and de- 
stroy the same and a writ of error without supersedeas 
would be of no effect or benefit. 

One of the respondents, to wit, Hon. A. V. Long, 
Circuit Judge, filed a demurrer to the application or 
suggestion for writ of prohibition, setting up among 
other things that the circuit court for Alachua County 
is a court of original and general jurisdiction ; that said 
court has acquired and has jurisdiction of the parties 
and the subject matter; that the judge of said court 
is not shown to be disqualified to act; that the court 
is therefore empowered to pass upon the constitution- 
ality of said Chap. 10,118 of the laws of 1925 and that 
if said court should err in holding said law to be con- 
stitutional, the remedy to correct such error is by writ 
of error or other appropriate proceedings for review. 
That supersedeas is net a right guaranteed by the con- 
stitution, and the fact that the legislature has enacted 
that where the amount of compensation found by the 
verdict of the jury in condemnation proceedings has 
been paid into court, no writ of error shall operate as 
a supersedeas of a final judgment therein so as to pre- 
vent an appropriation of the property pending pro- 
ceedings in error, does not authorize the awarding of 
a writ of prohibition against the court in which the 


final judgment may be entered, or against the judge 
of said court. That the suggestion for writ of pro- 
hibition does not claim or assert that said statute, pro- 
viding that, under the circumstances above mentioned, 
a writ of error shall not operate as a supersedeas to the 
final judgment, is unconstitutional, or that said statute 
deprives the parties of their property without com- 
pensation. 

The State Road Department filed an answer to the 
application, also embracing matter in the nature of a 
demurrer. 

The first question to be determined is whether, 
upon facts alleged in the application, this court would 
be authorized to issue a writ of prohibition stopping 
further proceedings in the circuit court. If this ques 
tion be determined adversely to the applicants for the 
writ, it will not be necessary for this court to pass upon 
the constitutionality vel non of Chap. 10,118. 

The writ of prohibition is that process by which a 
superior court prevents an inferior court or tribunal 
from usurping or exercising a jurisdiction with which 
it has not been vested by law. It is an extraordinary 
writ, because it only issues when the party seeking it 
is without other adequate means of redress for the 
wrong about to be inflicted by the act of the inferior 
tribunal. In the case of State v. Malone, 40 Fla. 129, 
23 So., 575, this court said: 

“In the case of McConiha et al. v. Guthrie, Judge 
&c., 21 W. Va., 134, it is said, in speaking of the 
writ of prohibition, that “it is an original remedi- 
al writ, and is the remedy afforded by the com- 
mon law against encroachments of jurisdiction by 
inferior courts, and is used to keep such courts 
within the limits and bounds prescribed for them 
by law, and should, therefore, in all proper cases, 
be applied without hesitation. But it does not lie 
for errors or grievances which may be redressed, 
in the ordinary course of judicial proceedings, by 
appeal or writ of error. It is a fundamental prin- 
ciple, and one which will be strictly enforced, that 
this writ is never allowed to usurp the functions 
of a writ of error, or certiorari, and can never be 
employed as a process for the correction of errors 
of inferior tribunals. The courts will not permit a 
writ, which proceeds upon the ground of an excess 
or usurpation of jurisdiction, to become an instru- 
ment itself of usurpation, or be confounded with 
a writ of error which proceeds upon the ground of 
error in the exercise of a jurisdiction which is 
conceded. It does not lie to prevent a subordinate 
court from deciding erroneously, or from 


enforcing an erroneous judgment in a case in 
which it has a right to adjudicate. In the applica- 
tion of the principle, it matters not whether the 
court below has decided correctly or erroneously ; 
its jurisdiction of the matter in controversy being 
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conceded, prohibition will not lie to prevent an 
erroneous exercise of that jurisdiction.” The 
court say, in Leonard v. Bartels et al., 4 Col., 95, 
that a writ of prohibition “is not granted ex debito 
justicia, but rests in the sound discretion of the 
court. It is a prerogative writ, used with great 
caution, where the ordinary remedies provided by 
the law are not applicable or adequate. It is never 
allowed to usurp the office of a writ of error or an 
appeal. It is used to confine inferior courts, in the 
exercise of their powers, within the limits fixed 
by the law. A clear distinction is made by the 
authorities between the assumption of a jurisdic- 
tion, to which the court has no legal claim, and the 
mere erroneous exercise of a jurisdiction with 
which the court is invested. If the inferior court 
has jurisdiction of the subject-matter, a mistaken 
exercise of that jurisdiction, or of its acknowledg- 
ed powers, will not justify a resort to the extraor- 
dinary remedy by prohibition. There must be ex- 
cess of jurisdiction and not mere error in the 
exercise of a jurisdiction which is conceded.” 
In determining this question therefore, the initial 
inquiry is whether or not the circuit court had jurisdic- 
tion of the subject matter, its jurisdiction of the 
parties not being denied. If jurisdiction of the subject 
matter be conceded, prohibition will not lie to prevent 
an erroneous exercise of that jurisdiction. 23 Am. 
Eng., Encyc. of Law, 200 et seq. 

“The general rule is that the writ of prohibition 
will not issue to restrain an inferior judge from 
declaring the law in a peculiar case, or doing an 
act when he has prima facie jurisdiction, however 
erroneously he may decide or act. Thus it was 
held that the writ did not lie to prevent the cir- 
cuit court of the City of St. Louis from entertain- 
ing proceedings for the condemnation of property 
on the ground that it had no jurisdiction of the 
especial class of property involved in the pro- 
ceedings.” Spelling on Extraordinary Remedies, 
Sec., 1724, 2nd Ed., citing State v. Valliant, 100 
Mo. 59, 13 S.W. 398. 

Unquestionably the circuit court had jurisdiction 
of the subject matter; that is of proceedings in con- 
demnation. Whether the statute in question was 
constitutional, and whether under it the petitioner had 
any right to condemn the property described in the 
petition, was not a question going to the fundamental 
jurisdiction of the court over the subject mat- 
ter, but was primarily merely a question of law 
affecting the right of the petitioner to maintain the 
suit, which point it had or would become necessary 
for the court to decide in its conduct of the proceeding. 
The circuit court does not derive its jurisdiction over 
condemnation proceedings from Chapter 10118. It 
had been vested with such jurisdiction long before 
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that statute was ever enacted. To grant the writ of 
prohibition in this case would be tantamount to hold- 
ing that the circuit court could be prohibited from 
trying any case in which the plaintiff’s right to the 
relief sought depended upon a statute, the constitu- 
tionality of which was denied or attacked by the de- 
fendant, merely because the plaintiff thought that the 
circuit court had decided or might decide the question 
erroneously and the defendant be thereby damaged in 
such sort as could not be fully redressed by reversal 
of the judgment on appeal, or writ of error, or 
certiorari. Any such rule as this would unduly extend 
the jurisdiction of this court, and it would become the 
forum for testing in advance all constitutional ques- 
tions affecting the rights of the parties which either 
party might fear would be decided adversely to him in 
the trial court; thus amounting to a usurpation by this 
court of the powers and jurisdiction conferred on the 
trial courts of this state. Of course, where a court’s 
jurisdiction of the subject matter itself is attempted 
to be conferred by a void, unconstitutional statute, 


"such court may be prevented by writ of prohibition, 


from exercising such supposed jurisdiction in any par- 
ticular case as to which relief is sought. But here the 
statute conferring jurisdiction of condemnation pro- 
ceedings generally upon the circuit courts is not at- 
tacked, nor could it be, for the jurisdiction of such 
cases is not only conferred by our general statutes, but 


* also by the broad and comprehensive language of Sec. 


11, of Art. V, of the constitution, which says that: 
“The circuit courts shall have exclusive original juris- 
diction in all cases in equity, also in all cases at law, 
not cognizable by inferior courts’, ete. 

It therefore becomes manifest that the contention 
of the applicants here that, if Chapter 10118 be un- 
constitutional, the court is without jurisdiction of the 
subject matter, is fundamentally wrong. Reduced to 
its last analysis the contention of the applicants is, not 
that the court is without jurisdiction, but that the pe- 
titioner in the court below is without lawful authority 
to maintain condemnation proceedings against the 
property described in the petition. This is, in effect, 
but a law point to be decided by the circuit court in 
the exercise of its jurisdiction. The absence of ade- 
quate remedy by appeal or writ of error is not of 
itself sufficient ground to authorize a writ of prohibi- 
tion, provided the court has jurisdiction. 23 Am. and 
Eng. Ency. of Law, 211; Ez Parte Detroit River 
Ferry Company, 104 U.S. 519, 26 Law Ed., 815. 

But we apprehend that the fears entertained by 
the applicants here that in case of an adverse decision 
by the court below they would be without adequate 
remedy for review, are largely imaginary. See Spaf- 
ford v. Brevard County, 110 So., 451; 453, 92 Fla., 617; 
Astca Investment Co., v. Lake County, 86 Fla., 839, 98 
So., 824. It is only when the court is without jurisdic- 
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tion or is attempting to act in excess of its jurisdic- 
tion that writ of prohibition lies against it; and then 
only when there is no other adequate remedy. It is in 
this conection that lack of adequate remedy arises. 
When the court has jurisdiction, and is not attempting 
to exceed such jurisdiction, prohibition will be denied, 
regardless of the question of inadequacy of remedy 
by way of appellate review or otherwise. These prop- 
ositions of law are well established by Spelling on 
Extraordinary Remedies, 2nd Ed., Sections 1716-1724- 
1725 and 1726; 32 Cyc. 598 et seq.; 16 Ency. of Pldg. 
and Prac., 1125 et seq., Sherlock v. Jacksonville, 17 
Fla., 93; State v. Smith, 32 Fla., 476, 14 So., 43; State 
Malone, Supra; State ex rel. v White, 40 So., 586 ;C.Gj 
ex rel v Hocker 33 Fla., 283, 14 So. 586; State v. 
Malone, Supra; State ea rel. v White, 40 Fla., 297, 24 
So., 160; State ex rel Burr v. Whitney, 66 Fla., 24, 63 
So., 299; State ex rel v. R.R. Commissioners, 79 Fla., 
526, 84 So. 444; Seaboard Realty Co., v. Seaboard All- 
Fla. Ry. Co.; 108 So. 675, 91 Fla. 670, Jurisdiction 
of the subject matter means the power of the court 
to adjudicate the class of cases to which the particular 
case belongs. Lovett v. Lovett, 112 So., 768———— 
Fla., , Brown on Jurisdiction, 2nd Ed., Sec. 2; 
35 C.J. 426; 16 C.J. 723; Malone v. Mores, 109 So., 
677, 91 Fla., 709. 

As to the cases involving writs of prohibition, it has 
been said: “The question is not whether the court has 
jurisdiction of the particular case sought to be pro- 
hibited, but whether or not it has jurisdiction of the 
general class of cases to which the particular case be- 
longs.” 16 Encyc. of Plead. and Prac., 1126 and cases 
cited. Nothing in the application for the writ excludes 
the fundamental fact that the judge of the 8th judicial 
circuit had jurisdiction of the subject matter involved 
in the suit below. If it be conceded that his decision 
of the motion to dismiss the petition in condemnation 
was wrong on account of the unconstitutionality of the 
statute referred to, which is not intimated here, it 
would afford no ground for the issuance of the writ 
of prohibition as prayed, as there are other remedies 
for correcting any erroneous rulings which may occur 
in the court below, and the demurrer to the suggestion 
to the writ of prohibition is therefore sustained and 
the rule to show cause herein is discharged and per- 
emptory writ denied. 


Peremptory writ of prohibition denied. 


ELLIS, C.J. and WHITFIELD, TERRELL, 
STRUM and BUFORD, JJ., Concur. 


DUVAL COUNTY, a Public 
Corporation under the 

laws of the State of 
Florida, 


43 


Plaintiff in Error. 
Vv. DUVAL COUNTY. 
WINTHROP BANCROFT, 
Defendant in Error. 

WHITFIELD, P.J. 

This writ of error was taken to a judgment for the 
plaintiff against the county in an action of eject- 
ment. The controversy concerns the dedication of a 
park not within any municipality. It appears that in 
1907 a plat of “Lakeside Park” in Duval County, was 
recorded showing a triangular piece of land num- 
bered 87 and surrounded by streets or roads and 
marked “Park.” In 1908 another plat of Lakeside Park 
showing the same streets or roads and “Park” was 
recorded. Lots were sold to homebuilders with refer- 
ence to the plat. In 1914 still another plat of Lake- 
side Park was recorded showing the same streets or 
roads and the same plat of land, numbered 87, but 
the word “Park” was omitted from the triangle. Such 
triangular plot was not then platted or otherwise vis- 
ibly marked or its condition changed. The triangular 
space was open and was occasionally used by children 
and others for convenience or pleasure. In 1921 the 
board of county commissioners of the county adopted 
a resolution accepting for public purposes several 
pieces of land including block 87 in Lakeside Park, 
but providing that the board assumed no responsi- 
bility for the streets except those accepted and used 
ac county roads. Subsequently the triangular block 87 
was platted and marked with stakes and posted for 
sale. In 1925 the dedicator executed a deed to the 
block 87, which was filed for record. The county en- 
closed the land and otherwise asserted authority there- 
in, hence the action of ejectment. 

The plaintiff showed legal title to the block 87 and 
the court excluded the defendant’s proffer to show 
the acceptance by the board of county commissioners 
of the offer to dedicate by filing the plat with plot 
No. 87 marked “Park,” the objections thereto being 
that the county commissioners had no authority to 
make the acceptance and that the purported acceptance 
was partial and qualified. The filing by the dedicator 
in 1914 of the plat with the word “Park” omitted 
from the block 87, and the desultory uses of the block 
No. 87, by children and others of the public, were ad- 
duced as evidentiary matters tending to show respec- 
tively revocation by the dedicator and acceptance by 
public. See 18 C. J. 95-123. The Plaintiff prevailed. 

It was material error to exclude evidence of the 
acceptance of the park by the county commissioners 
for public use. The qualifications of the acceptance 
with reference to streets did not affect the accep- 
tance of the park along with other plots in Riverside 
Park for public purposes. See 18 C.J. 87. 

The county commissioners are the general admin- 
istrative and managing officers of the county who 
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have charge of county matters affecting the public 
and it is entirely appropriate that they should accept 
for the county and the public the offered “Park” for 
public uses. The county commissioners may sue and 
be sued in the name of the county. See section 1475- 
1493 Rev. Gen. Stats. 1920. 

Counties have functions relative to the health, con- 
venience and welfare of the public in the county, par- 
ticularly outside of municipalities and such county 
functions may be performed by the county commis- 
sioners under their express and implied statutory 
powers and duties, in the absence of contrary pro- 
visions of law. Parks may be appropriate to county 
government as well as to municipalities. Functions 
incident to accepting and utilizing dedications of parks 
for local public purposes may be exercised by the 
county commissioners under their general express and 
implied statutory powers and authority as the chief 
administrative and fiscal officers for the county. See 
15 C.J. 456. 

Reversed. 

TERRELL and BUFORD, JJ., concur. 

STRUM, J., concurs in the opinion and judgment, 
filed July 3, 1928. 

BROWN, J. dissenting. 

Parks are often beneficial, especially in cities, but 
they can hardly be considered as indispensably neces- 
sary outside the crowded urban centers of population. 
It has not been customary for counties to acquire or 
maintain public parks. Prior to chapter 10277, effec- 
tive June 11, 1925, powers to acquire property for park 
purposes had not been expressly granted to counties, 
and I do not believe this power existed theretofore by 
implication as being essential to the exercise of any 
power which had been granted. Hopkins v. Special 
Road Dist., 73 Fla. 251; Earle v. Dade county, 109 
So. 331; 92 Fla. 482; 15 C.J. 531. Therefore the ac- 
ceptance by resolution in May, 1921, was unauthor- 
ized. There was no sufficient proof of acceptance by 
public user. Hence the revocation of the dedication by 
deed took place before the offer to dedicate had been 
lawfully accepted. 

ELLIS, C.J. concurs. 


ALBERT SIDNEY BROWARD, et al., 


Appellants, 
Vv. DUVAL COUNTY. 
ROBERT EMMETT BROWARD, et al., 
Appellees. 


WHITFIELD, P.J. 

On appeal in partition proceedings the essential 
question to be determined is whether the nephews and 
nieces take per capita or per stirpes by inheritance 
from a maiden lady who died intestate in 1924, leav- 
ing neither father nor mother nor brothers or sisters, 
but leaving nephews and nieces, and also grand 


nephews and grand nieces, the children of the intes- 
tate’s nephews and nieces who died during the life of 
the intestate. 

The statutory provisions “regulating des- 
cents,” that are pertinent here are herein stated. 

“Whenever any person having title to real es- 
tate of inheritance shall die intestate as to such 
estate, it shall descend in parcenary to the male 
and female kindred, in the following course, that 
is to say: * * * If there be no father and mother, 
then to the brothers and sisters, and their des- 
cendants, or such of them as may be. Personal 
property * * * shall be distributed according io the 
law regulating the inheritance of real estate.” 
Secs. 3618, 3627, Rev. Gen. Stats. 1920. Secs. 
5483, 5491, Comp. Gen. Laws, 1927. 

“Where the children of the intestate, or his 
mother, brothers or sisters, or his grand mother, 
uncles and aunts or any of his female lineal an- 
cestors living, with the children of his deceased 
lineal ancestors made and female, in the same de- 
gree, come into partition, they shall take per 
capita, that is to say, by persons; and where a part 
of them being dead and a part living, the issue of 
those dead have right to partition, such is- 
to say, the shares of their deceased parents. Sec. 
3623, Rev. Gen. Stats. 1920, Sec. 5487, Comp. 
Gen. Laws, 1927. This Section with some differ- 
ences in punctuation appeared as Section 13 of 
an Act regulating descents of August 12, 1822, 
which Act was repealed by the Act regulating 
descents of November 17, 1829.” 

The Section last quoted was Section 15 of the Act 
of November 17, 1829, “regulating descents,” the first 
Section of which Act of 1829, provided for descent (1) 
to the children or their descendants if any there be; 
(2) to the father; (3) to the mother, brothers and 
sisters and their descendants or such of them as there 
be; (4) moities to the paternal and maternal kindred 
in the following course; (5) the grand father; (6) 
grandmother, uncles and aunts on the same side of 
their descendants or such of them as there be; (7) 
the great grand father, etc. 

Under Section 3618, Revised General Statutes of 
1920, Section 5483, Compiled General Laws of 1927, 
the descent is to (1) the children or their descendants 
(and the husband if the intestate is a married woman) 
(2) to the surviving spouse if there be no children; 
(3) to the father and mother or the survivor; (4) 
brothers and sisters and their descendants, or such of 
them as may be; (5) moities to the paternal and ma- 
ternal kindred in the following course; (6) the grand 
father; (7) grandmother, uncles and aunts on the 
same side, or their descendants or such of them as 
there may be; (8) great grand father, etc. 

It is thus apparent that the rules of apportion- 
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ment referred to in Section 15 of the Act of 1829, 
Section 3623, Revised General Statutes of 1920, Section 
5487, Compiled General Laws of 1927, relate expressly 
to the classes in Nos. 1, 3, 6, of Section 1 of the Act of 
1829, and to Nos. 1 and 7 of the present law, while 
such Section is not accurately applicable to No. 4 of 
the present law, and such Section does not expressly 
state a rule of apportionment where there are no 
living brothers or sisters of the intestate, but there 
are descendants of such brothers and sisters. 

But the purpose of Section 15 of the Act of Novem- 
ber 17, 1829, Section 2623, Revised General Statutes, 
1920, Section 5487, Compiled General Laws, 1927, is 
not alone to fix the apportionment in stated instances 
but also to indicate a principle to govern apportion- 
ments of inheritances in all cases where those who 
inherit together are in different classes or degrees of 
relationship to the intestate and also where the in- 
heritors are in the same class or degree of relation- 
ship to the intestate. 

The present statute makes the husband inherit in 
the class and equally with the children of a married 
woman intestate. It also makes the father and mother 
inherit in equal parts, and gives the entire property 
to the surviving spouse if there be no children or their 
descendants of the intestate. These changes in the rules 
of descent do not prevent the operation of Section 15 
of the Act of November 17, 1829, now Section 3623, 
Revised General Statutes, 1920, Sections 5487, Com- 
piled General Laws, 1927, as a guiding principle to 
regulate the apportionment or distribution of inher- 
itances among those in classes or degrees of relation- 
ship to the intestate, where the statute definitely de- 
fines the class or classes who shall inherit together. 

Properly interpreted Section 3623, Revised General 
Statutes, 1920, which was in force at the death of 
the intestate, establishes the controlling principles 
that, except as may be otherwise specifically provided 
by statute, where the classes of persons who may in- 
herit under the statute male and female, in the same 
degree, come into partition, they shall take per capita, 
that is to say by persons; and where a part of them 
being dead and a part living, the issue of those dead 
have right to partition, and such issue shall take per 
stirpes or by stocks, that is to say, the shares of their 
deceased parents. 

While the statute does not in express terms pro- 
vide that where all of the brothers and sisters of an 
intestate are dead, their immediate issue shall take 
per capita, that is the intent of the statute, since its 
purpose is to cover the entire subject of descent, there- 
by abrogating all common law rules or canons affect- 
ing the subject, and it establishes the rule of ap- 
portionment where all those who inherit are in the 
same degree of relationship to the intestate and when 
they are not; and the intent of the enactment is that, 


unless otherwise provided by statute, the formulated 
rules shall be applied in all cases where a class or 
classes of persons inherit together, viz; where all 
those who inherit together are in the same degree of 
relationship to the intestate, they shall take per capita 
or share equally; but where classes of persons of dif- 
ferent degrees of relationship to the intestate inherit 
together, those of the class who are nearest in degree 
of relationship to the intestate shall take per capita, 
while those of the more remote class shall take per 
stirpes or by stocks, that is to say, the shares of their 
deceased parents. Only two generations or classes of 
inheritors in direct line are postulated here, and no 
question of relationship by half blood is involved. See 
Moore v. Connor, (Va.) 20S. E. Rep. 936. 

In this case all of the brothers and sisters of the 
intestate being dead, all of their children, they being 
the nieces and nephews of the intestate, are in the 
same degree of relationship to the intestate; and their 
parents being dead, they all inherit directly from the 
intestate and all take per capita or equal shares. The 
grand nieces and grand nephews take the shares which 
their deceased parents would have taken. See Blake 
v. Blake, 85 Ind. 65. 

The intent of a valid statute is the law; and it is 
the province of the courts in appropriate judicial pro- 
ceedings, to interpret and apply the statute so as to 
effectuate the law making intent; and a statute may 
expressly of by implication supercede the common 
law, and so become the controlling law within its 
proper sphere of operation, when no organic provision 
or principle is thereby violated. 

General and comprehensive statutes that are de- 
signed to regulate an entire subject supersede all com- 
mon law rules in the premises, and the valid pro- 
visions of the statutes are the controlling law. The 
Florida statutes “regulating descents” are intended to 
cover the entire subject treated, and the common law 
canons of descent being “inconsistent with” the 
statutes, are abrogated in Florida. See Act of Novem- 
ber 6, 1829, Section 71, Revised General Statutes, 1920, 
Section 87, Compiled General Laws, 1927, are abro- 
gated in Florida. See Gilchrist v. Filyau, 2 Fla. 94, test 
97; 18 C.J. 808; Gardner v. Collins, 2 Pet. (U. S.) 
58; 7 L. Ed. 347; Browne v. Turberville, 2 Call (Va.) 
390; Templeman v. Steptoe, 1 Munf. (Va.) 339; Davis 
v. Rowe, 6 Rand. (Va.) 355; Garland v. Harrison, 8 
Leigh (Va.) 368, text 371. The common law yields to 
the implied meaning of a statute, as well as to its 
expressed provisions. Estate of Nigro, 172 Cal. 474, 
text 480, 156 Pac. Rep. 1019. The statutes “regulating 
descents,” Act November 17, 1829, as amended, Sec. 
tions 3618, 3620-3626 and Sections 5483-5490, Compiled 
General Laws, 1927, define the classes who shall in- 
herit and also contain rules of apportionment or dis- 
tribution between several classes who inherit together, 
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thereby indicating the principles of apportionment or 
distribution in the inheritance of property, where ap- 
portionment is necessary or appropriate, and as there 
is nothing to manifest a contrary intent such prin- 
ciples of apportionment or distribution should be ap- 
. plied to cases where several persons inherit together, 
though it develops that the statements of the rules 
of apportionment contained in the statutes, are not 
co-extensive with the defined statutory lines of descent, 
since the classes who shall inherit being expressly de- 
fined, the indicated rules of apportionment or dis- 
tribution are designed to establish the principles that 
shall govern when apportionment or distribution is 
appropriate between persons or classes of persons who 
inherit together. 

The court decreed that all of the brothers and sis- 
ters being dead at the death of the intestate, the living 
nieces and nephews of the intestate take per capita 
or equally among themselves, they all being in the 
same degree of relationship to the intestate; and that 
the grand nieces and grand nephews of the intestate, 
being in a class more remote, with living persons in 
the nearer class, take per stirpes or the shares of their 
deceased parents respectively. This is correct. See Davis 
v. Rowe, 6 Rand. (Va.) 355; Balch v. Stone, 149 Mass. 
39, 20 N. E. Rep. 322; Aull v. Day, 133 Mo. 327, 34S. 
W. Rep. 578; Fisk v. Fisk, 60 N. J. Eq. 195, 46 Atl. 
Rep. 538; Kelly’s Heirs v. McGuire, 15 Ark. 555; 
Houston v. Davidson, 45 Ga. 574; Blake v. Blake, 85 
Ind. 65; Ewers v. Follin, 9 Ohio St. 327; Krout’s Ap- 
peal, 60 Pa. St. 380. See also opinion of Circuit Judge 
George Couper Gibbs in Florida State Bar Association 
Law Journal August 1927, p. 51; 2 Muior’s Institutes 
537. 

The decisions in McComas v. Amos, 29 Md. 132; 
Iglehart v. Holt, 12 App. Cas. (D. C.) 68; In re Swen- 
son’s Estate, 1385 Minn., 1385, 169 N. W. Rep. 253; Stent 
v. McLeod, 2 McCord’s Ch. (S. C.) 354, were the re- 
sults of controlling statutory provisions, not the ab- 
sence of express enactments. 

Other matters covered by the decree appealed from 
were properly decided; and the decree is in all respects 
affirmed. 


Affirmed. 


TERRELL and BUFORD, JJ., concur. 

ELLIS, C. J., and STRUM, J., concur in the opin- 
ion and judgment, filed July 3, 1928. 

BROWN, J., absent on account of illness. 


STATE OF FLORIDA, 
Appellant, 
Vv. HERNANDO COUNTY. 
CITY OF BROOKSVILLE, a 
Municipal Corporation, 
Appellee. 

PER CURIAM. 

The sole question raised here is whether or not 
Chapter 10354, Acts of 1925, Laws of Florida, the 
same being the Charter of the City of Brooksville, ap- 
pellee, is in conflict with Chapter 9298, Acts of 1923, | 
Laws of Florida, the same being intended as an ad- 
ditional and supplemental method of procedure for the 
benefit of all cities, towns, and municipal corporations 
in this state. 

Appellant grounds his appeal on the decision of this 
court in City of Apalachicola v. State, Fla. , 112 
So. Rep. 618. In the Apalachicola case it was found 
that the provisions of the City Charter were in di- 
rect conflict with Chapter 9298, Acts of 1923, and 
the City Charter being a local law governing the sub- 
ject matter under the terms of the constitution re- 
pealed said Chapter 9298, Acts of 1923. In the instant 
case it is not shown that Chapter 10354, Acts of 1925, 
is in conflict with Chapter 9298, Acts of 1923, but 
Section Twenty-four provides that the “Council shail 
have in addition to the powers given them by this act 
all the powers given to towns and cities under the 
general statutes of the State of Florida.” 

We, therefore, by virtue of the terms of Chapter 
10354, Acts of 1925, and on authority of Abel v. 
Town of Boynton, decided by this court May 30, 1928, 
affirm the decree of the chancellor. 

Affirmed. 

WHITFIELD, P.J., and TERRELL and BUFORD, 
JJ., concur. 

ELLIS, C.J. and STRUM and BROWN, JJ., con- 
cur in the opinion and judgment, filed July 6, 1928. 
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DIGEST OF CASES FROM FLORIDA 
IN THE UNITED STATES COURTS 


(This Digest of cases are the syllabi of the United States District Court, Circuit Court and Su- 
preme Court opinions reported in the Federal Reporter and Supreme Court Reporter, copyrighted 
and published by the West Publishing Company of St. Paul, Minnesota, in accordance with the copy- 
right notices contained in the respective issues of the Advance Sheets of the Federal Reporter and 
Supreme Court Reporter reporting the opinions in full. 

A printed report of any case digested herein reported in the Federal Reporter or the Supreme 
Court Reporter may be obtained for 25c by addressing the West Publishing Company of St. Paul, 


Minnesota.) 


ST. PETERSBURG ADVERTISING 
Co. et al. 

v. AMERICAN MOTORSIGN CO. 
Circuit Court of Appeals, Fifth Circuit. 
April 10, 1928. 

No. 5048. 
25 F (2d) 397. 

In suit in which plaintiff seeks to re- 
cover trust fund, federal District Court 
has jurisdiction in equity. 

In suit for breach of contract to buy 
advertising device manufactured by plain- 
tiff, Circuit Court of Appeals must ac- 
cept decision of District Court, based on 
conflicting evidence, that contract was 
breached by defendant. 

Where defendant, in connection with 
contract to buy five advertising devices 
per month for 10 months at price of 
$235 each, deposited in bank under 
another contract $3,500 out of which 
bank was to remit payment on purchase 
of such devices, and which should be paid 
to plaintiff on defendant’s breach of con- 
tract, such deposit held to be in nature 
of liquidated damages, and not penalty. 

Where buyer made deposit with bank 
which was to be paid to seller on buyer’s 
breach and seller giving notice of being 
ready, able, and willing to comply with 
contract, bank had no obligation to pay 
until evidence was actually presented 
that seller was ready, able, and willing 
to perform, and was not liable for in- 
terest prior to such time. 

In action for breach of sale contract 
brought in Federal District Court of 
Florida, plaintiff having recovered judg- 
ment, is entitled to interest thereon at 
same rate that would apply to judgment 
in state courts under 28 USCA No. 811 
(Comp. St. No. 1605), but decree will not 
be amended to allow such interest, since 
it may be collected on execution. 


SALINAS et al. v. SECURITY TRUST 
& SAVINGS BANK et al. 
Cireuit Court of Appeals, Fifth Circuit. 
May 7, 1928. 

No. 5252. 

26 F (2d) 71. 

In suit by alleged common-law wife to 


recover half interest in community prop- 
erty, evidence held to sustain finding that 
there was not a common-law marriage. 

Fact that father recognized sons and 
left them some of his property held in- 
sufficient, in view of other circumstances, 
to prove that common-law marriage re- 
lation existed between him and their 
mother. 


COMMERCIAL BANK & TRUST CO. 
et al. 
v. DOOLY et al. 
Circuit Court of Appeals, Fifth Circuit. 
May 5, 1928. 
No. 5265. 
25 F (2d) 934 

Where bank, acting as trustee for sev- 
eral banks participating in mortgage 
loan, had notice before mortgage notes 
were paid, that bankrupt trust company, 
participating in transaction, had no bene- 
ficial interest in mortgage notes held by 
bankrupt, and that certain other banks 
were beneficial owners thereof, bank was 
not entitled to apply on bankrupt’s debt 
to it amount received by it as trustee in 
payment of part of mortgage loan in 
bankrupt’s name, in absence of any ex- 
tension of credit or other change of po- 
sition due to its dealings with bankrupt 
with reference to loan. 


DOVE et ux v. DAVIS. 
Circuit Court of Appeals, Fifth Circuit. 
April 16, 1928. 

No. 5251. 

25 F (2d) 967. 

Under lease of a building to bank- 
rupt for a term of five years at a month 
rental payable each month in advance, 
and providing that on default “the en- 
tire rent for the rental period then next 
ensuing” should become due, and lessor 
should have a lien therefor, lessor held 
entitled to claim, and to a lien for, one 
month’s rent after the month of default, 
and not for rent for the entire unex- 
pired term. 


SMILER v. UNITED STATES. 
Circuit Court of Appeals, Fifth Circuit. 
January 28, 1928. 

Rehearing Denied February 20, 1928. 
No. 5077. 

24 F (2d) 22. 

Criminal Code, No. 117 (18 USCA No. 
207), making it an offense for any of- 
ficer of the United States or person act- 
ing for the government by authority of 
any department to ask, accept, or re- 
ceive a bribe to influence his official 
action, was not superseded as to officers 
or agents of the Internal Revenue De- 
partment by Rev. St. No. 3169 (26 USCA 
No. 64; Comp. St. No. 5889), which was 

a later enactment. 

Evidence of guilt of defendant, acting 
as internal revenue agent, in accepting 
bribe to influence his action in favor of 
taxpayer failing to file income tax re- 
turns, held for jury. 


UNITED STATES v. STABILE. 
Circuit Court of Appeals, Fifth Circuit. 
January 30, 1928. 

No. 5192. 

24 F. (2d) 98. 

All statutory requirements being com- 
plied with, including Naturalization Act 
1906, No. 4, subds. 1, 2 (8 USCA Nos. 
372, 373, 379), an alien is not debar- 
red from admission to citizenship be- 
cause not yet 21 years of age, and he 

may file petition in his own name. 


HILLIARD v. UNITED STATES. 
Circuit Court of Appeals, Fifth Circuit. 
February 7, 1928. 

No. 4995. 

24 F. (2d) 99. 

In charging perjury, it is necessary, 
under Rev. St. 5396 (18 USCA No. 
558), to set forth the substance of the 
offense, to show before whom the oath 
was taken, and to. allege that officer 
taking it had authority to administer it 
and that matter sworn to was false. 

Indictment for perjury must clearly 
set forth wherein defendant has sworn 
falsely, as false swearing is the gist of 
the offense, and an essential element 
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which does not set forth substance of the 
two former convictions, and a defendant 
to support conviction, and an indictment 
offense will not sustain a verdict of 
guilty. 

Indictment for perjury, alleging that 
at the time defendant was testifying he 
“knew that the answer given to the ques- 
tions propounded to him * * * were false 
and untrue, in this, to wit, that he * * * 
did sign an affidavit,” and setting out 
affidavit, held insufficient to charge of- 
fense, under Rev. St. 5396 (18 USCA 
No. 558), for failure to show wherein 
testimony given was false. 


HOLST v. OWENS, U. S. MARSHAL. 
Circuit Court of Appeals, Fifth Circuit. 
January 30, 1928. 

No. 5165. 

24 F. (2d) 100. 

Under National Prohibition Act, tit. 
2, No. 29 (27 USCA No. 46), a second 
offense is one committed after convic- 
tion for a first offense, and a third or 
subsequent offense one committed after 
cannot be sentenced as for a third of- 
fense, where both former offenses relied 
on were committed before there was a 

conviction for either. 


HANSEN et al. v. UNITED STATES. 
Circuit Court of Appeals, Fifth Circuit. 
February 1, 1928. 

Rehearing Denied February 27, 1928. 
No. 5005. 

24 F. (2d) 104. 

Indictment for conspiracy to import in- 
toxicating liquors without permit from 
Commissioner of Internal Revenue, “as 
required by the provisions of Schedule 87 
of the Tariff Act of 1922,” was not fat- 
ally defective because it should have stat- 
ed Schedule 8, No. 1, of Tariff Act 1922 
(19 USCA No. 121, Schedule 8), there 
being no Schedule 87, since quoted phrase 
was mere surplusage, and its omission 
would have been immaterial. 


EPPINGER & RUSSELL CQ. 
v. SHEELY. 
Circuit Court of Appeals, Fifth Circuit. 
' February 23, 1928. 
No. 5074. 
24 F. (2d) 153. 

Party litigant has right to inquire in 
good faith whether prospective juror is 
interested in result of suit by reason of 
business relations with adversary party, 
in order that he may exercise intelli- 
gently his privilege of peremptory chal- 
lenge, or disclose such interest as would 
afford ground of challenge for cause. 

In action against employer for injuries 
to employee, plaintiff’s attorney had 
right to ask veniremen whether any of 
them were engaged in casualty insurance 


business, and to ask one replying in af- 
firmative whether his firm was handling 
casualty insurance for defendant. 

In action against employer for  in- 
juries to employee, it was proper for 
plaintiff’s attorney to propound in good 
faith to defendant’s physician question 
whether he was retained by any company 
that was surety for defendant against 
liability for injuries to employees, such 
inquiry being aimed at revealing witness’ 
interest. 

In action for injuries to employee, 
falling into waste creosote pit, any error 
in refusing to require plaintiff’s physi- 
cian to testify whether cirrhosis of liver 
could have been produced by another 
cause than creosote poisoning was cured, 
when witness in effect gave answer 
sought on further examination. 

While right of cross-examination 
should not be unduly limited, it should 
not be extended beyond bounds of rea- 
son, or to matters not relevant to is- 
sues involved. 

Much must be left to discretion of trial 
court in determining extent of cross-ex- 
amination. 

In action for injuries to employee, suf- 
fering from cirrhosis of liver, alleged to 
have been caused by falling into waste 
creosote pit, exclusion of testimony of 
defendant’s physician as to number of 
lobes in liver held not reversible error, 
in view of his detailed description of 
structure and functions of liver. 

Variance, if any, between declaration 
alleging that plank over waste creosote 
pit, into which plaintiff fell, was un- 
sound, and that no other way was pro- 
vided for going over pit to raise drain 
pipe, and evidence that plank broke when 
subjected to his and fellow employee’s 
combined weight, held immaterial, and 
not misleading; cause of accident being 
well known to defendant employer. 

Whether plank over waste creosote 
pit, into which employee fell when plank 
broke, was intended to be used at time 
of accident, and whether a safer method 
of raising drain pipe was available, held 
for jury on conflicting evidence. 

Employee, directed by employer to use 
plank furnished by latter whenever nec- 
essary to raise drain pipe in waste cre- 
osote pit, into which he fell when plank 
broke, was not bound to inspect plank. 

Whether creosote poisoning, resulting 
from employee’s fall into waste creosote 
pti, caused him to develop cirrhosis of 
the liver, held for jury on conflicting 
testimony of employee’s and employer’s 
physician. 


ALDEN v. UNITED STATES SHIP- 
PING BOARD EMERGENCY FLEET 
CORPORATION et al. 


THE KEEKOSKEE. 
Circuit Court of Appeals, Fifth Circuit. 
February 23, 1928. 
No. 5023. 
24 F. (2d) 159. 


In libel by seaman for injuries from 
escaping steam in engine room, causing 
burns on front and sides of both legs 
from waist down, and part of back, evi- 
dence held not to require finding that 
injury was permanent, or that libellant 
sustained any financial loss in conse- 
quence of it. 

Where seaman was injured by escap- 
ing steam in engine room, while on way 
to pumproom, where he had been ordered 
to go to overhaul pumps, his recovery for 
such injuries held not barred on ground 
that he was at place he was not required 
to be in performance of duties, where 
evidence did not show that it was not 
permissible for him to be in engine 
room. 


Admiralty trial court’s award of 
damages for physical pain and suffering 
should not be set aside on ground of in- 
adequacy of amount awarded, unless 
such inadequacy is so gross as to indi- 
cate abuse of discretion, or failure to 
give due consideration to circumstances 
and applicable law, since amount to be 
awarded is largely matter of discretion. 

$600 held not inadequate for seaman’s 
burns on front and sides of legs from 
waist down, and part of back, caused 
by escaping steam, where injury was not 
permanent, notwithstanding award of 
larger amount would have been sustain- 
able. 


MARYLAND CASULATY CO. v. 
RAZOOK, et al. 
Circuit Court of Appeals, Fifth Circuit. 
February 22, 1928. 
No. 5172. 
24 F. (2d) 160. 


Under a policy insuring against water 
damage, including damage caused by 
“rain or snow driven or admitted through 
broken or open windows,” but excepting 
loss or damage “caused directly or indi- 
rectly by cyclone, tornado, windstorm, 
* * *” insurer held liable for damage 
caused by rain driven through windows 
broken by the wind during a great wind 
and rain storm. 


MORGAN v. PATILLO. 
Circuit Court of Appeals, Fifth Circuit. 
February 28. 1928. 
No. 5141. 
24 F. (2d) 204. 

Acceptance of offer cannot create bind- 
ing contract, where offer was withdrawn 
before it was communicated to accepting 
party by his agent. 
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HIRSCH-FAUTH FURNITURE CO. 
vy. CONTINENTAL INS. CO. 
District Court S. D. Florida, Miami Di- 
vision. 
January 31, 1928. 
No. 425-M. 
24 F. (2d) 216. 

Insured, 
standard iron-safe clause, providing that 
in the event of failure to produce books 
and inventories the policy shall be void, 
is only required to produce books and in- 
ventories when they are desired or de- 
manded by insurer. 

Where insured, under policy requiring 
written notice of damage and proof of 
loss, gave prompt notice and prepared 
proof of loss as expeditiously as was 
practicable, though not within time speci- 
fied in policy, insurer was not entitled to 
claim forfeiture. 

In action on tornado insurance policy, 
a plea to effect that no notice was given 
or proof of loss served in compliance 
with terms of policy is one that must be 
pleaded in abatement, and not in bar. 


MADDOX GROCERY CO. v. ST. 
JOSEPH LAND & DEVELOPMENT 
CO. et al. 

Circuit Court of Appeals, Fifth Circuit. 
February 25, 1928. 
Rehearing Denied March 17, 1928. 
No. 5217. 

24 F. (2d) 295. 

A lease of the right to extract turpen- 
tine from the trees on described land of 
lessor, with right of way over the land, 
the right to erect stills and storage 
houses thereon, and to cut timber for 
manufacturing and barreling the pro- 
ducts held a “lease of land,” within Rev. 
Gen. St. Fla. 1920, No. 3556, providing for 
landlord’s lien. 

Where a lease of the right to extract 
turpentine from trees on described land 
reserved as rental an annual cash rent, 
and also one-half the net profits of opera- 
tion, including sales of commissary 
stores, under Rev. Gen. St. Fla. 1920, 
No. 3556, the lien of lessor on property 
of lessees on the premises, other than 
products of the land, as respects its share 
of net profits for a year, held sub- 
ject to the right of one furnishing com- 
missary stores to lessee for that year to 
payment therefor. 


McDANIEL et al v. UNITED STATES. 
Circuit Court of Appeals, Fifth Circuit. 
March 1, 1928. 

No. 5046. 

24 F. (2d) 303. 

In prosecution under Criminal Code, 
No. 37 (18 USCA No. 88), for con- 
spiracy to import, transport, possess, and 
sell liquor in violation of National Pro- 


under policy containing a - 


hibition Act (27 USCA), evidence that 
one defendant was employed as naviga- 
tor of boat transporting liquor, and that 
the other was present when liquor was 
unloaded, and accompanied another in at- 
tempt to bribe sheriff, held sufficient to 
take case to jury. 

In prosecution under Criminal Code, 
No. 37 (18 USCA No. 88), for conspiracy 
to import, transport, possess, and sell in- 
toxicating liquor for beverage purposes, 
in violation of National Prohibition Act 
(27 USCA), defendant’s knowledge that 
others were in such conspiracy, and his 
full sympathy with and approval of its 


object, would not constitute him a con- 


spirator. 

In criminal case, order of proof is in 
discretion of trial court. 

In prosecution under Criminal Code, 
No. 37 (18 USCA No. 88), for conspiracy 
to violate National Prohibition Act 
(27 USCA), in which officers testified 
they followed defendant along road from 
11 o’clock till 2 on certain night, and 
defendant showed he was at dance from 
11 o’clock till after midnight, charge 
that alibi was not complete, unless de- 
fendant accounted for entire time officers 
claimed to have followed him, held er- 
roneous. 


MUNSON S. S. LINES V. NEWMAN. 
Circuit Court of Appeals, Fifth Circuit. 
February 25, 1928. 

No. 5129. 

24 F. (2d) 416. 

It is the duty of a-ship initially to 
exercise due diligence to furnish steve- 
dores a safe place to work, and she can- 
not escape liability for injury to a steve- 
dore in unloading, from breaking of an 
unsound dunnage plank, by showing that 
a competent stevedore was employed for 
loading. 

Objection to deposition taken under 
Rev. St. No. 865 (28 USCA No. 641), 
at Miami for use at trial at Jacksonville, 
is without merit, as court will take 
judicial notice that distance between 
such cities is more than 100 miles, thus 
authorizing taking of deposition. 


SCOTT v. EMPIRE LAND CO. 
Circuit Court of Appeals, Fifth Circuit. 
February 25, 1928. 

No. 5049. 

24 F. (2d) 417. 

Suit by grantor to cancel deed for 
fraud, brought more than 20 years after 
its execution, held barred by laches and 
limitations of Rev. Gen. St. Fla. 1920, 
Nos. 2932, 2939 (5). 


MUNCH v. UNITED STATES. 
Circuit Court of Appeals, Fifth Circuit. 


February 16, 1928. 
No. 5173. 


24 F. (2d) 518. 


Indictment charging that defendant, as 
a member of the board of eclectic medical 
examiners of Florida, created in 1899 
(acts. Fla. 1899, c. 4698), repealed by 
Acts Fla. 1921, ¢. 8415, devised with 
others a scheme to defraud, by the issu- 
ance to themselves in the name of that 
board of fictitious licenses to practice 
medicine and surgery, so that they could 
represent themselves to the public to be 
duly qualified physicians and surgeons, 
and that for the purpose of executing 
this scheme they placed a letter in the 
post office of the United States which 
stated that a codefendant was licensed 
to practice, held to sufficiently charge 
offense of using mails for purpose of 
executing a scheme to defraud, in viola- 
tion of Criminal Code, No. 215 (18 USCA 
No. 338). 


Failure of indictment to allow date 
when scheme for using mails to defraud 
was devised held not fatal defect, where 
it was made to appear that letters were 
written and mailed within statutory 
period in prosecution under Criminal 
Code, No. 215 (18 USCA No. 338), inas- 
much as the use of the mails for the pur- 
pose of executing the scheme and not 
the scheme itself constitutes the offense. 


Indictment alleging mailing of letter 
by medical examiner advising addressee 
to secure license designated as “stock,” 
price of which was increasing, held in- 
sufficient, under Criminal Code, No. 215 
(18 USCA No. 388), denouncing use of 
mails for executing scheme to defraud, 
where addressee of letter was not made 
defendant and was not among class of 
persons alleged in indictment to be those 
to whom it was intended to issue, ficti- 
tious licenses to practice medicine. 


Affidavit for search warrant, which 
merely stated that defendant had mail- 
ed letter in pursuance of alleged scheme 
to issue fictitious medical licenses in vio- 
lation of Criminal Code, Nos. 37, 215 (18 
USCA Nos. 88, 338), relative to use of 
mails in executing scheme to defraud, 
without describing any place or proper- 
ty to be searched or showing probable 
cause for issuance of warrant, held in- 
sufficient to authorize seizure of papers 
belonging to defendant after he had ceas- 
ed to be member of board of eclectic med- 
ical examiners of Florida on account of 
Acts Fla. 1921, c. 8415, repealing Acts 
1899, c. 4698, which created board; is- 


suance of search warrant not being 
justified under Espionage Act 1917, tit. 
11, No. 3 (18 USCA No. 613). 
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LEVERETTE v. NEW LONDON SHIP 
& ENGINE CO. 
Circuit Court of Appeals, Fifth Circuit. 
March 6, 1928. 
No. 5009. 
24 F. (2d) 524. 

Where the subject of a written con- 
tract of sale is a definite described ar- 
ticle, there is no implied warranty that 
it will accomplish the purpose for which 
the purchaser bought it, though such 
purpose was known to the seller. 

Parol evidence is not admissible to 
show an express warranty that article 
sold will accomplish purpose for which 
purchased. 


BASILA v. WESTERN UNION 
TELEGRAPH CO. 
District Court, S. D. Florida, January 31, 
1928. 
No. 226. 
24 F. (2d) 569. 


Transfer of money by telegraph money 
order from Florida, the point of origin, 
to New York, constitutes “interstate 
commerce.” 


Transmission of money by express 
from New York to Syria constitutes a 
matter of foreign commerce. 


Congress having, by Act June 18, 1910 
(36 Stat. 539), amending the Interstate 
Commerce Act, taken possession of the 
field of interstate commerce by tele- 
graph, power of state to legislate with 
reference thereto is suspended. 


In action against telegraph company 
for damages for failure to deliver money 
in interstate and foreign commerce, 
state statutes relative to matter of at- 
torney’s fees have no application, in view 
of fact that Congress, by Act June 18, 
1910 (86 Stat. 539), amending the Inter- 
state Commerce Act, placed telegraph 
companies under jurisdiction of Interstate 
Commerce Commission with respect to 
interstate and foreign business. 

The Carmack Amendment to the In- 
terstate Commerce Act (49 USCA No. 20, 
pars. 11, 12; Comp. St. Nos. 8604a, 
8604aa), holding initial carrier for loss of 
property, whether caused by initial car- 
rier or any subsequent common carrier 
railroad or transportation company, does 
not apply to telegraph companies. 

The Carmack Amendment to the In- 


terstate Commerce Act (49 USCA No. 
20, pars. 11, 12; Comp. St. Nos. 8604a, 
8604aa), holding initial carrier for loss 
of property being transported, whether 
caused by initial carrier or any subse- 
quent common carrier railroad or trans- 
portation company, does not apply to for- 
eign commerce, but relates only to prop- 
erty received for transportation from a 
point in one state to a point in another 
state. 

In absence of a statute or contract, 
liability of initial carrier is only for 
such default as occurs on its own lines. 

Contract whereby telegraph company, 
transmitting money in interstate and 
foreign commerce, limited its liability 
as initial carrier for defaults occurring 
on its own lines held valid. 

Whereby telegraph company, under 
contract for transmission of money to 
foreign country, limited its liability as in- 
itial carrier to defaults occurring on its 
own lines, and thereafter carried out 
its contract by transmitting money to 
New York ,and delivering it to another 
medium, with orders for its further 
transmission in foreign commerce, send- 
er had no cause of action against tele- 
graph company for subsequent loss. 


LIEBLING v. FLORIDA REALTY 
INV. CORPORATION 
Circuit Court of Appeals, Fifth Circuit. 
February 27, 1928. 
No. 5193. 
24 F. (2d) 688. 

Oral testimony is admissible to show 
that a writing was not to become a 
contract, except on a certain condition. 

Where the president of a corporation, 
whose only property was a lot and busi- 
ness building thereon, which it rented, 
signed an option for sale of the property 
without authority from the board of di- 
rectors, which alone had power of sale, 
parol evidence held admissible to show 
that the contract was to be: effective 
only if and when the sale was consented 
to by all the stockholders. 


MARTIN v. O’NEILL. 
Cireuit Court of Appeals, Fifth Circuit. 
February 27, 1928. 
No. 5216. 
24 F. (2d) 700. 
Contract for sale of real estate by de- 
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fendant to complainant held not sub- 
ject to cancellation in equity because 
defendant failed to furnish an abstract 
of title acceptable to complainant; the 
contract containing no such requirement, 
and the bill not alleging that defendant 
was unable to convey good title or was 
insolvent. 


DE BISSCHOP v. CRUMP ET AL. 
Circuit Court of Appeals, Fifth Circuit. 
March 9, 1928. 

No. 5235. 

24 F. (2d) 1807. 
Complainant purchased from defendant 
lots in a new subdivision being promoted 
by defendant; the deeds containing cov- 
enants that defendant should provide 
water mains and electric service to the 
lots and asphalt pavements on all 


’ streets, none of which he did. Held, that 


what complainant bought was the lots 
as so improved; that, as the difference 
in value between the property bought 
and that received was not capable of rea- 
sonably definite proof in an action at law, 
complainant was entitled to rescission of 
the contract in equity. 


In Re McKEEHAN FURNITURE CO. 
District Court, S. D. Florida, at Miami. 
December 14, 1927. 

24 F. (2d) 870. 
Appointment of receiver, and consent 
thereto, for purpose of converting prop- 
erty and assets of corporation into 
money for distribution among creditors 
and stockholders, did not constitute “gen- 
eral assignment to creditors,’ within 
purview of Bankruptcy Act (11 USCA). 


SMITH v. UNITED STATES. 
Circuit Court of Appeals, Fifth Circuit. 
March 28, 1928. 

No. 5220. 

24 F. (2d) 907. 

One who does acts in concert with 
another, to encourage such other to un- 
lawfully bring aliens into United States, 
is “aider and abettor.” 

In prosecution for unlawfully bring- 
ing aliens into United States, evidence 
showing the defendant met boat carry- 
ing aliens and took them in automobile 
to city held sufficient to take case to 
jury, so that refusal of directed verdict 
of acquittal was not error. 
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OTHER CASES OF INTEREST 


(Under this heading the Law Journal will publish various 


IN THE DISTRICT COURT OF THE 
UNITED STATES FOR THE NORTH- 
ERN DISTRICT OF FLORIDA AT 
PENSACOLA 

H. C. RORICK, et al., as 
potter RORICK & COMPANY, 
Plaintiffs, 
v IN EQUITY NO. 160. 
THE BOARD OF COMMISSIONERS OF 
EVERGLADES DRAINAGE DISTRICT, 
a Corporation, 
Defendants. 
OPINION 

Murray, Aldrich & Roberts, of New 
York, N. Y., Cooper, Knight, Adair, 
Cooper & Osborne, of Jacksonville, Fla., 
and Watson, Pasco & Brown of Pensa- 
cola, Fla., attorneys for plaintiffs. 

Fred H. Davis, Attorney General of 
Florida, and Marvin C. McIntosh of Tal- 
lahassee, Fla., attorneys for defendants. 

HENRY D. CLAYTON, District Judge. 
There are pending before the Court two 
bills by the plaintiffs, one seeking spe- 
cific performance to compel the delivery 
as amended from time to time, and now 
between the plaintiffs and the defend- 
ants, the Board of Commissioners of 
Everglades Drainage District. Hearing on 
motion to dismiss such bill has not been 
had. 

In the other, case No. 160, now under 
consideration by the Court, plaintiffs as 
owners of certain of the bonds already 
issued and outstanding, pray injunction 
to prevent the averred impairment of 
their claimed contract under the bonds 
issued by the defendant Drainage Dis- 
trict in conformity with Division 1, 
Title 7, Rev. Gen. Stats. of Fla., 1920, 
of bonds under alleged contract by and 
being embraced in Sections 1160 to 1188, 
Rev. Gen. Stats. of Fla.; and it is in- 
sisted that the bonds were, by virtue of 
Sec. 1183, issued under an alleged irre- 
pealable contract with every holder of 
any bond or coupon, for the language of 
the statute is, “The provisions of this 
article shall constitute an irrepealable 
contract between the said Board and said 
Everglades Drainage District and the 
holders of any bonds and the coupons 
thereof issued pursuant to the provisions 
hereof.” And the plaintiffs urge that an 
additional equity of their bill is found 
in the provision in Sec. 1178 of the Rev. 
Gen. Stats., as amended, the essential 
part of the text being, 

but nothing herein contained shall be 

deemed a limitation of the right of the 


decisions of particular interest to the bar.) 


Legislature to authorize additional 
bonds of said Board payable from 
drainage taxes * * * provided any such 
additional authorization shall be ac- 
companied by the levy and imposition 
of additional taxes and assessments 
sufficient to meet the payment of the 
bonds authorized and interest thereon 
provided for by a sinking fund as here- 
in required, and such additional bonds 
shall constitute an obligation of equal 
dignity with the bonds herein author- 
ized and, equally with the bonds here- 
in authorized may be entitled to pay- 
ment from all drainage taxes then or 
thereafter imposed * * * without pref- 
erence to any bond or series of bonds 
over any other bonds or series of 
bonds. 

Under Sec. 1183 there was a legislative 
appropriation from all the moneys of the 
drainage district for the interest upon 
the bonds and the principal as the same 
matured; and, also, a_ provision for a 
sinking fund to be created by the pay- 
ment annually into such sinking fund of 
an amount at least equal to two per cent 
of the amount of all bonds outstanding. 

By this section it became the duty of 
the Treasurer, out of the proceeds of 
the taxes imposed and out of any other 
moneys in his possession belonging to 
the drainage district, to pay interest on 
the bonds, and the principal as the same 
matured, “which moneys so far as neces- 
sary are hereby set apart and appropri- 
ated for the purpose”; and, also, it was 
provided that, “There is hereby created 
a sinking fund for the payment of the 
said bonds”; “And the said Board shall 
set apart and pay into such sinking fund 
annually out of the taxes levied and im- 
posed by this article and other revenue 
and funds of the said District, at least 
two per cent of the amount of bonds 
outstanding”—not merely a sinking fund 
up to two per cent, but a sinking fund 
of at least two per cent, for the retire- 
ment of all bonds as they mature. 

The prayer is to enjoin the carrying 
out of C. 12016, Acts of 1927, of Fla., 
authorizing the Board to issue $20,000,- 
000.00 additional bonds of the Everglades 
Drainage District; and, specifically, to 
enjoin the Board from issuing the new 
bonds. The plaintiffs’ theory is that they 
are entitled to the equitable relief prayed 
for because, as they allege, the issuance 
of the bonds under the 1927 Act would 
impair the obligations of the plaintiffs’ 


bonds heretofore issued. 

It is not deemed necessary to amplify 
this statement nor to refer more ex- 
tensively to the Florida statutes touch- 
ing the plan for the drainage of the 
Everglades territory. Happily for the un- 
derstanding of the case in its historical 
and legislative aspect, I have had the 
pleasure of reading the carefully pre- 
pared and excellent opinion rendered by 
Mr. Justice Whitfield, speaking for the 
Supreme Court of Florida, in Martin v. 
Dade Muck Land Company, 116 So. 449. 
This illuminating deliverance, at once a 
fine judicial utterance and at the same 
time a valuable historical document, can 
be referred to in order to supply any 
omissions in my statement of the legisla- 
tive enactments and their historical back- 
ground. 

The cause is submitted upon the de- 
fendants’ motion to dismiss the bill for 
the want of equity, and upon the motion 
of the plaintiffs for interlocutory in- 
junction. 

Now coming to the questions raised 
by the pleadings, the verified bill and 
the motion to dismiss, 

(1) The jurisdiction of this Court is 
challenged upon the ground that this is 
a suit against the State. This cannot be 
true, for it was aptly said in the Mar- 
tin Case, supra, that, 

The Everglades Drainage District is 

a statutory subdivision of the state 

for special governmental purposes. It 

embraces a large portion of each of 
several counties, and the administra- 
tion of its governmental affairs is 
wholly distinct from the government of 
the several counties. 
And, further, it was there said, 
It is competent for the Legislature, 

as an incident to the formation of a 
taxing district for governmental pur- 
poses, to impose administrative duties 
upon state or other ofifcers to effec- 
tuate the objects of the district; there 
being no express or implied organic 
provisions to the contrary. 

And what is not a suit against the 
state, just as this case is nut such suit, 
is now well understood and demonstrat- 
ed in numerous adjudged cases, begin- 
ning with Ex parte Young, 209 U. S., 
123, where it was held that the officers 
of the state clothed with some duty 
with regard to the enforcement of the 
laws of the state, and who threaten and 
are about to commence an action, either 
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civil or criminal, to enforce an uncon- 
stitutional state status, may be enjoin- 
ed from so doing by a Federal Court. 
In the instant case the state officers 
are named, but they are named as con- 
stituting the Board of Commissioners of 
the Everglades Drainage District, a cor- 
porate entity, so that the mention of 
their incidental official status in connec- 
tion with their functions as a part of 
the drainage corporation must be treat- 
ed as in the nature of descriptio per- 
sonae, for no state officer functions as 
a member of the Board in behalf of the 
state in its sovereign capacity. However, 
if this were a suit against the officers 
of the state, it is for the purpose of 
preventing them from enforcing an en- 
actment or the performance of an act 
alleged to be injurious to the rights of 
the plaintiffs and repugnant to the Con- 
stitution of the United States; and, 
therefore, this suit does not fall within 
the prohibition of the Eleventh Amend- 
ment to the Constitution of the United 
States. Gunter v. A. C. L. R. R. Co. 200 
U. S., 273, 1. c. 283, 284, and cases there 
referred to. For it is not now open to 
debate that even officers of a state may 
be enjoined by a Federal court when 
about to commence proceedings under 
an unconstitutional statute; and _ this 
principle is not confined to proceedings 
restraining the enforcement of statutes 
which as enacted are unconstitutional, 
but includes confiscatory and therefore 
unconstitutional action begun or threat- 
ened even under a constitutional statute. 
L. & N. R. R. Co. v. Greene, 244 U. S., 
522. 

For illustrative cases having bearing 
on the one here, see Hopkins v. C. A. 
College, 221 U. S., 636; I. C. Co. v. Re- 
gents, 199 Fed. 509; Phoenix Construction 
Co. v. Regents, 197 Fed. 425; Camden In- 
terstate Co. v. Catlettsberg, 129 Fed. 
421. This opinion need not be padded with 
other like cases. j 

(2) It is hardly necessary to say that 
the state enactment here involved dogs 
not require the District Judge to have 
the assistance of two other judges on 
the hearing for injunction, for the Act 
does not affect the entire state, nor does 
it operate against the Governor and other 
state officers who exercise the usual and 
ordinary powers and discharge usual 
state-wide official duties. Therefore, 
Section 266 of the Judicial Code does not 
apply, for here, in reality, the defendant 
is an incorporated minor political sub- 
division, in the language of the creating 
Act, “to be known and designated as 
the Everglades Drainage District’; and, 
therefore, three judges are not requisite 
on this hearing, although the constitu- 
tionality of the state statute in a cer- 


tain particular is drawn into question. To 
say more on this point would hardly 
be pardonable, for the question is_ set- 
tled in Ex parte Collins, U. S,—_, 
decided June 4, 1928, Adv. Sheets 72 L. 
E., 642; Smith, et al. v. Wilson, et al., 
273, U. S., 388. 

(3) Now going on—after the session 
of the Legislature in 1927, C. 12016 of the 
Acts of 1927, the validity of which as 
against the bondholders, the plaintiffs 
here, was not drawn into question, but 
the statue was attacked in the Martin 
Case as being void for a number of rea- 
sons assigned, chiefly on the ground that 
the taxpayers’ lands were upon an ele- 
vated ridge and not in need of artificial 
drainage, and could not receive any ben- 
efit from the drainage work, and, there- 
fore, could not be taxed without doing 
violence to the principle of due process 
and equal protection of law. I am war- 
ranted in saying, after careful considera- 
tion of the opinion there, that such was 
the controlling question, in verity the 
vital question in the case, passed upon 
by the Florida court of last resort. And 
this, although the State Supreme Court, 
inter alia, did determine that the $20,- 
000,000.00 of bonds proposed to be is- 
sued were not obligations of the state, 
and, inferentially, it may be said that the 
bonds heretofore issued, those involved 
here, by the same token are not obliga- 
tions of the state. For in that case, 
Headnote 5, prepared by the Court under 
the Florida usage, it is said, 

The Everglades Drainage District is 
a statutory subdivision of the state 
for special governmental purposes. It 
embraces a large portion of each of 
several counties, and the administra- 
tion of its governmental affairs is 
wholly distinct from the government of 
the several counties. 

and on page 468, 

While the Everglades Drainage Dis- 
trict is a state agency, it is utilized 
not for general governmental purposes, 
but for the public improvement of a 
large area comprising more than 4,- 
000,000 acres of public and private 
lands in the southern part of the state, 
for the benefit of the district as an 
entirety; and the acreage and ad val- 
orem taxes imposed by statute are not 
general taxes for governmental pur- 
poses, but are special assessments for 
benefits to accrue from the public im- 
provement; 

and on page 463, 

The bond obligation is that of the 
district alone, though the drainage op- 
erations are by virtue of the statute 
conducted by State Officials * * * who 
under Chapter 6456, Acts of 1913, con- 
stitute the Board of Commissioners of 


the Everglades Drainage District. 

This establishes the status of the Dis- 
trict and its governing board as being 
in the same category as municipalities 
and counties, and, as is very clearly 
pointed out in Rood v. Claypool Drain- 
age & Levee District, 120 Fed. 207, 211, 
text in part being, 

The corporation thus created is 
doubtless one strictly in invitum. It 
is to be classified in this respect with 
counties, townships, school districts, 
road districts and other quasi invol- 
untary corporations as distinguished 
from municipal or private corporations. 
It is a subdivision, merely, of the gen- 
eral powers of the State for the pur- 
poses of civil and governmental ad- 
ministration. 

(4) Under New Equity Rule No. 29, 
unless it clearly appears from the alle- 
gations of the bill that it must be dis- 
missed upon final hearing, the motion to 
dismiss should be denied. So here, the ob- 
jection urged in the motion to dismiss 
the bill because the contractors, Dillon, 
Read & Company, and Eldredge & Com- 
pany, for the purchase of the proposed 
issue of bonds now sought to be enjoin- 
ed, are not made parties, must be dis- 
posed of solely upon the allegations of 
the bill. Clearly it appears from the 
bill itself and the law applicable there- 
to that such proposed purchasers are 
not essential or necessary parties; and, 
therefore, their absence is no reason for 
dismissal of the bill. Penn. v. W. Va. 262 
U. S. 553, 1. c. 595; Cherokee Nation v. 
Hitchcock, 187 U. S. 294; City Water 
Supply Co. v. City of Ottumwa, 120 
Fed., 311. 

(5) The motion to dismiss operates as 
a general demurrer, which is an admis- 
sion of the facts alleged but not of the 
stated conclusions of law; and it seems 
to have been determined in adjudicated 
cases that it is within the sound discre- 
tion of the Court, when promotive of 
justice, to decline to decide a suit on 
demurrer to the bill; and that the Court 
may put the defendant to his answer, 
reserving to him the right to take by 
answer whatever advantage might other- 
wise have been secured by demurrer; for 
if the facts and circumstances disclosed 
in the bill render it probable that the 
doing of even justice between the parties 
is more likely to be secured by leaving 
the consideration of the merits of the 
case to be disposed of after answer, then 
the motion to dismiss should be denied. 
This rule, of course, is qualified by the 
exception where the bill itself plainly 
discloses no cause for equitable relief; 
or, to state it in other language, where 
the motion shows conclusively that on 
the allegations of the bill it must be 
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dismissed on final hearing. Ralston Steel 


Car Co. v. National Dump Car Co., 222 © 


Fed. 590. 


(6) As to the objection that this suit 
is prematurely brought, it must be borne 
in mind that the bill is to enjoin the 
execution of a threatened and plainly 
impending issue of new bonds, superior 
in so far as the appropriation of the ad 
valorem tax levied for the purpose of 
paying off the interest and principal of the 
new bonds and providing for the sink- 
ing fund are concerned,—leaving out of 
consideration the prior obligation im- 
posed by the outstanding contract and 
bonds of the plaintiffs, and, therefore, 
rendering these prior bonds of not “equal 
dignity” with the proposed bonds in the 
participation of the funds raised by the 
new taxation. It must be remembered 
that Sec. 1178 of the Rev. Gen. Stats., as 
amended, provides that, “such additional 
bonds (i.e. here the proposed new 
bonds) shall constitute an obligation of 
equal dignity with the bonds herein auth- 
orized (the plaintiffs’ bonds) and, equal- 
ly with the bonds herein authorized may 
be entitled to payment from all drainage 
taxes then or thereafter imposed * * * 
without preference to any bonds or series 
of bonds over any other bonds or series 
of bonds.” Under the plan or scheme for 
the additional or new bonds the outstand- 
ing bonds are, designedly in fact, discrim- 
inated against, and are not to be upon 
an equality as to payment or the appli- 
cation of drainage taxes imposed by the 
1927 Act; and in the propésed new issue 
such bonds are given preference over the 
outstanding bonds of the plaintiffs. 
Equal dignity means equality of char- 
acter, position, rank, status, power and 
privilege, and applied here means that 
the old bonds held by the plaintiffs shall 
never be rendered by any litigation sec- 
ond to, inferior to, or of privilege less 
than that with which the legislative en- 
actment clothed the.old bonds now held 
by the plaintiffs. For the language of 
the old Act provided that if new bonds 
should be issued they should be of equal 
dignity with the first bonds issued; and, 
conversely, I think it must have been in- 
tended, and I so hold, that such new 
bonds should not be of superior dignity, 
character or privilege; for if they be so 
superior to the old bonds, then that 
would destroy the equal dignity of all 
bonds which the old statute was careful 
should not happen. Therefore, the vice of 
the 1927 Act, and of which the plaintiffs 
complain, is that the new bonds are not 


of “equal dignity” with the outstanding 
bonds but are made of superior dig- 
nity; that they are not equal in obli- 
gation but superior in obligation and 


privilege to the prior bonds held by 
the plaintiffs. Such preference is in vio- 
lation of the plaintiffs’ contract and 
bonds, and is a preference in diminution 
of the plaintiffs’ security, for it denies 
to plaintiffs participation in such dim- 
inution. Plainly it impairs the obligation 
of the plaintiffs’ contract and bonds. 

(7) From the language of the taxing 
provisions of the 1927 Act, the deduc- 
tion must be that such Act does impose 
a tax, but leaves the assessment thereof 
to the drainage Board. Compare Road 
Imp. Dist. No. 1, ete. v. Mo. P. R. R. 
Co., 274 U. S., 188; Standard Pipe Line 
Co. v. Miller County H. & B. Dist..—— 
U. S..——_, decided May 14, 1928. What 
constitutes a levy of taxes, and the dif- 
ference between a levy and an assess- 
ment is well shown in Cooley, Taxation, 
4th Ed. V. 3, beginning on page 2043. 
Numerous cases are cited in the foot- 
notes on that page and subsequent pages 
to sustain the text. 

(8) It is a futile contention to say 
that the plaintiffs’ bill has been pre- 
maturely brought, and that plaintiffs 
must wait until the Drainage District 
Board has refused to keep up the sink- 
ing fund or until such fund has been 
actually impaired, or until the Drainage 
District has actually defaulted in the 
payment of the plaintiffs’ bonds and cou- 
pons. The correct principle, and applic- 
able here, is that the plaintiffs need not 
wait until the injury is accomplished 
before bringing suit, but may ask as 
being timely, injunctive relief to pre- 
vent the threatened injury. In Board of 
L., et al. v. McComb, 92 U. S. 531, no 
default in payment had occurred, and 
the ruling of the court was grounded up- 
on the proposition that the proposed is- 
suance of the bonds would be in viola- 
tion of the contract made by the Act 
authorizing the prior bonds. It is mani- 
fest that the Florida law prior to the 
1927 Act, by various carefully worded 
provisions trying to protect the payment 
of the bonds issued thereunder, clear- 
ly, and even ex industria pledged all tax 
funds raised by the Drainage Board as 
payment for all bonds and interest there- 
on, without discrimination in favor of or 
against any bonds of any issue. Hubert v. 
New Orleans, 215 U. S. 170,-special ref- 
erence is made to this language on page 
175, 

In order to review in this court the 
judgment of a state court because of 
the provisions of the Federal Constitu- 
tion against state legislation impair- 
ing the obligations of a contract, the 
impairment must be by some subse- 
quent legislation of the state which 
has been upheld or given effect in the 
judgment of the state court sought 


to be reviewed. Bacon v. Texas, 163 
U. S. 207 * * * A number of decisions 
in this court have settled the law to 
be, where a municipal corporation is 
authorized to contract and to exercise 
the power of local taxation to meet its 
contractural engagements, this power 
must continue until the contracts are 
satisfied, and that it is an impair- 
ment of an obligation of the contract 
to destroy or lessen the means by 
which it can be enforced; 

and near the bottom of page 176 this 

language from Wolff v. New Orleans, 

103 U. S., 358, is quoted, 

The provision of the Constitution 
against the passage of laws impairing 
the obligations of contracts applies to 
the contracts of the state and those 
of its agents acting under its au- 
thority * * And that obligation is im- 
paired in the sense of the Constitu- 
tion when the means by which a con- 
tract at the time of its execution could 
be enforced, that is, by which the par- 
ties can be obliged to perform it, are 
rendered less efficacious by legislation 
operating directly upon the means. 
This doctrine is apposite here, because 

the Act of 1927 provides for an ad val- 
orem tax in which the plaintiffs’ bonds 
and coupons do not share, and under the 
scheme for the endorsement of the pay- 
ment of such tax so levied the visible 
and available means by which the plain- 
tiffs’ contract at the time of its execu- 
tion could be enforced may be dimin- 
ished, and this diminution was clearly 
within the legislative contemplation, for 
the Act provides for the sale of the land 
if the landowner shall make default in 
the payment of the advalorem tax. 

Moreover, it is not open to controversy 
that the law authorizing the issuance 
of the plaintiffs’ bonds and their issu- 
ance in fact thereunder became and is a 
part of the contract, the obligation im- 
posed by the bonds upon the Drainage 
District, just as if written on the face 
of the bonds. Moore v. Otis, 245 Fed. 
747. And this being true, it constitutes 
an irrepealable contract under general 
law, in addition to the legislative declar- 
ation set out above; and if the Act of 
1927 providing for the new bonds mili- 
tates against the obligation owned by the 
plaintiff, it is in excess of authority 
and repugnant to the organic law for- 
bidding the impairment of contracts. 

(9) It is said that the Supreme Court 
of Florida has declared the Act of 1927 
for the issuance of the new bonds consti- 
tutional. It is true that the Court held 
that as a tax measure it did not collide 
with the inhibitions of either the Federal 
or state constitution. Here the question 
is, does the Florida enactment impinge 
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the constitutional prohibition against the 
impairment of a contract. And, without 
elaborating the distinction between the 
case as passed upon by the state Su- 
preme Court and the one here under con- 
sideration, it must be said that the Fed- 
eral courts are bound by decisions of the 
highest state court in construing a state 
statute; but, with due deference, it is 
also the law that when the question 
arises under the Constitution and laws 
of the United States, or one is presented 
involving general or commercial law, 
Federal courts do not follow state deci- 
sions but apply the law according to 
Federal jurisprudence and_ ascertain- 
ment. 

(10) It is conceded of course, that the 
legislature and Drainage Board are to be 
commended for the manifest intention to 
reclaim or drain the lands of the Ever- 
glades District; however, in such under- 
taking due regard must be had for the 
contracted rights or vested interests in 
all taxes imposed, even those imposed by 
the Act of 1927, for the outstanding bond 
obligations. For, under the law existing 
at the time of their issuance, which is, 
as has been said, a part of the contract, 
they are to be treated as entitled to 
equal consideration with any other bonds, 
and may not be discriminated against un- 
der the new scheme for an ad valorem 
tax; for, as it has been stated above, the 
law authorizing the plaintiffs’ bonds is 
as much a part of the contract obliga- 
tion inseparable from the bonds as if 
such law had been set forth ipsissimis 
verbis on the face of the bonds. 

It is shown without controversy that 
this case presents the requisite diversity 
of citizenship; that the sum or value 
involved is three thousand dollars and 
more, and that the bonds now actually 
held by the plaintiffs exceed the mini- 
mum amount prescribed by the statute, 
and all the outstanding bonds total more 
than $10,000,000.00. 

I think that the provisions of the state 
statutes, evidently, were to protect the 
old bonds against discrimination by new 
legislation; and in my opinion good rea- 
son ineluctably demonstrates that the 
scheme for the application of the tax 
funds to arise under the 1927 Act, im- 
pairs the obligation of the plaintiffs’ con- 
tract and bonds, in disregard to Sec. 10, 
Art. 1, of the Constitution of the United 
States—“No state shall * * * pass any 
* * * Jaw impairing the obligations of 
contracts.” And for the reason that the 
1927 Act does impair the obligation of 
the plaintiffs’ contract, and the Drain- 
age Board threatens to carry out such 
impairment, the motion to dismiss the 
bill is denied, and decretal order for in- 
terlocutory injunction is entered. 


CARE OF PROPERTY OF BANKRUPT 
BY PURCHASER AFTER DELIVERY 

OF BILL OF SALE BY TRUSTEE 

In a recent hearing, Morgan F. Jones, 
referee in bankruptcy in the United 
States District Court, Southern District 
of Florida, held that upon the confirma- 
tion of a Trustee’s sale and the delivery 
by the trustee to the purchaser of bill 
of sale, the property involved has passed 
out of the jurisdiction of the bankruptcy 
court and the purchaser having once had 
the property, he must take care of it and 
of the possession of it. 

The opinion, in the matter of Baker 
Brothers, Inc., Bankrupt, follows: 

It is very clear from the foregoing 
testimony of McGee and Boydston that 
the property sold passed out of the pos- 
session of the Trustees several months 
prior to the filing of the petition by 
Miller. The undisputed facts are: Mc- 
Gee purchased the property at public 
sale from the Trustee and soon thereaf- 
ter arranged with the landlord to allow 
the proporty to remain on the premises, 
and the purchaser would endeavor to dis- 
pose of it to some one who would oper- 
ate a market in Boydston’s building 
where the property was already install- 
ed. It was “killing two birds at one 
shot”, one for Miller by the sale of the 
property and the other for Boydston by 
obtaining a tenant for his store room. 
After the confirmation of the sale by the 
Court and the above agreement, who 
was the tenant of the room where the 
property was installed. For whose order 
was the room being held? Was it the 
Trustee who acquired the property by 
reason of his office? The Trustee had 
sold the property to Miller; The sale had 
been confirmed; the bill of sale executed 
and the agreement between Miller’s agent 
McGee and the landlord entered into. Mc- 
Gee told Boydston “he would either take 
possession of the property or agree to 
allow it to remain in the building for 
purpose of securing a tenant for him and 
a purchaser for Miller.” Boydston 
agreed that the property could remain 
in his building without payment of rent 
on the conditions outlined in the letter 
hereinabove copied in full, and in the 
event Boydston should desire the pre- 
mises vacated he was to give Miller 
“ten days notice for the purpose of re- 
moving the fixtures”. Why should he 
give the notice to Miller instead of the 
Trustee? The Trustee acquired the prop- 
erty as well as the possession by opera- 
tion of law, and the only way he could 
be legally divested of the property or 
his right to possession was by sale and 
delivery. The Trustee sold the property 
in question July 8, 1927, the sale was 
confirmed and bill of sale executed and 


delivered to the purchaser, who entered 
into an agreement with the landlord 
to allow the property to remain in the 
building with the understanding should 
he desire the tenancy terminated there 
should be ten days notice given to the 
tenant. 

In my opinion the property and its 
possession in the instant case, passed 
from the Trustee at the time the last 
of the following three things were done: 
Sale confirmed, bill of sale delivered to 
purchaser and agreement entered into 
between Boydston and Miller for the 
property to remain in Boydston’s build- 
ing. 

The title to and possession of the 
property having passed to Miller this 
Court is without jurisdiction to further 
exercise control over it. 

It was said in re Hale, 11 Fed. Cases 
No. 5912; 

“This Court does not follow the 
property of estates of bankrupts into 
the hands of purchasers, but only to 
the hands of purchasers. After they 
have once had the property they must 
take care of it and of the possession 
Of it,” 

It was held in Sargent v Helton 29 L. 
Ed. 412, where lands had been sold by 
the assignee (under the law of 1867) the 
sale having been confirmed and convey- 
ance made by the assignee, the Court is 
without jurisdiction at the suit of the 
purchaser to enjoin a sale of the same 
lands about to be made by the State 
Court. The Circuit Court of Appeals of 
the third Circuit in re Thompson, 4 A. 
B. R. N.S.) 210, made a like ruling. See 
also Gilber’s Collier (1927) page 1151, 
and Black on Bankruptcy 8rd Edition, 
page 1011. 

While the property of a bankrupt is 
in a course of administration, in the 
hands of the Trustee, his Court is not 
only empowered, but bound, to restrain 
all persons from any unlawful interfer- 
ence with it, which if permitted, would 
operate injuriously to the rights of the 
creditors or other parties interested but 
when as in the present case the Trustee 
has lawfully sold the property, I know 
of no ground to authorize this Court to 
interfere, at the instance of the pur- 
chaser, to adjudicate a dispute concern- 
ing property, the possession of which had 
for several months before the filing of 
the petition been in the purchaser. 

An order will be entered dissolving the 
order to show cause. 


PORTION OF TAX SALES CERTIFI- 
CATE LAW HELD INVALID 
The last paragraph of Section 2 of 
Chapter 12409, Laws of Florida, 1927, 
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(House Bill No. 279) has been held to 
be invalid in a recent decision handed 
down by Honorable John B. Johnson, 
Judge of the Circuit Court for the Second 
Circuit. 

The section of the law ‘held to be in- 
valid reads as follows: 

“Any holder of a tax deed or of a tax 
certificate shall have a lien thereunder 
for the amount paid therefor upon the 
land described therein, and such lien may 
be enforced and foreclosed by suit in 
Equity as provided by law for the en- 
forcement of statutory lien.” 

Judge Johnson’s ruling was made in 
connection with a foreclosure action en- 
titled Hayes vs. Maund, pending in the 
Circuit Court for Leon County, Florida, 
wherein Hazel K. Hayes, the complain- 
ant, sought to foreclose a lien under 
Chapter 12409 by virtue of a tax cer- 
tificate which she had theretofore pur- 
chased from the City of Tallahassee. 
There was a mortgage on the property in 
question, and the mortgagee, a defendant 
in the action, filed an answer in which 
was incorporated a prayer for affirma- 
tive relief, wherein the validity of the 
Statute in question was attacked, and, in 
the final decree, the Court ordered that 
the property be sold for failure to pay 
the mortgage held by the mortgagee, and 
that the moneys be disbursed, first, in 
payment of the tax lien of the complain- 
ant “to the extent of the taxes levied 
and assessed and remaining as evidenced 
by the tax certificate of the City of Tal- 
lahassee *********of which certificate it 
appears the said complainant, Hazel K. 
Hayes, is the present holder for value, 
together with and including all proper 
interest charges and the costs incident 
to the cancellation of said certificate as 
was and is allowed by law prior to the 
passage of Chapter 12409, Acts of 1927,” 
and then to disburse the funds in ac- 
cordance with the ordinary procedure in 
mortgage forclosure, Judge Johnson 
holding that the main features of the 
law were not set forth in the title, and 
therefore, the law was void. 

(Jacksonville Law Journal) 


FEDERAL LIENS 
(Jacksonville Law Journal) 

The following report of the Special 
Committee on Income Tax of the Dade 
County Bar Association with respect to 
federal liens is herewith printed with the 
hope that members of the local bar will 
study and, through the medium of this 
Journal, comment upon it: 

To All Members: 

The Special Committee on Income Tax 
has the following to report with respect 
to Federal Liens: 


Since the present law in regard to 


Federal Liens is fully stated in the case 
of Sherwood vs United States, 5 Fed. 
2d, 991, a detailed statement of the law 
is unnecessary. The only way provided 
by law to clear the title of land of a 
Federal Lien is the method provided for 
and stated in the statutes interpreted 
by the case of Sherwood vs United 
States, supra. Since no other method 
is provided for by law your committee 


‘believes the only safe way is to proceed 


in accordance with the law as it exists; 
that is, to request the Commissioner of 
Internal Revenue to bring suit and upon 
his refusal or default for the petitioner 
to take the proceeding in the Federal 
Courts. 

The committee has considered the par- 
tial releases which are being issued by 
the Collector of Internal Revenue at 
Jacksonville. Such partial releases are 
not provided for by law, but are depend- 
ent for their validity upon the theory 
that the United States may compromise 
litigation. We understand that certain 
Title Companies have declined to pass 
such releases as clearing the title of a 
Federal Lien. It may be that ultimately 
some Court will pass upon the effect of 
such releases. In the meantime any at- 
torney who passes such a release as 
valid “takes a chance.” 

Senator D. U. Fletcher of Florida 
has the matter in mind and says he will 
work toward getting some form of re- 
lief. In order to procure some measure 
of relief, if possible, Senator Fletcher 
has introduced three separate amend- 
ments to H.R. 1, which is the Internal 
Revenue Bill as it passed the House. 
There is nothing in the Bill, H.R. 1, as 
it passed the House that specially gives 
any relief in this connection. The threé 
amendments to the Bill proposed by 
Senator Fletcher are as follows: 

(a) Empowering the Commissioner of 
Internal Revenue, in his discretion, to 
issue such releases where prior liens 
amount to more than the value of the 
property, thus making a Federal Lien of 
no value to the Government. 

(b) Placing a mandatory duty upon 
application, upon the Collector of Inter- 
nal Revenue to issue the releases simi- 
larly, where he finds the Federal Lien 
is worthless to the Government because 
the prior liens in the aggregate exceed 
the value of the property. 

(c) In a foreclosure proceeding, in 
either the State or the Federal court, 
where it appears there is a Federal Lien 
of no value to the Government because 
the aggregate amount of prior liens ex- 


ceed the value of the land, and where . 


the United States is joined by service up- 
on the United States District Attorney, 
the Court, whether State or Federal, 


may clear the title if it otherwise has 
jurisdiction, of such Federal Lien, if the 
same is of no value to the Government. 
The above three amendments, of 
course, relate to the situation where the 
Federal Lien is, as a practical matter, 
worthless because of the existence of 
prior liens of a value in the aggregate 
greater than the value of the land. The 
pending legislation does not effect the 
situation where the Federal Lien is of 
some value to the Government. Usually 
the cases of hardship have arisen where 
the Federal lien is worthless so far as the 
Government is concerned, but hangs over 
the land as a cloud which cannot be re- 
moved except by the intricate and elabo- 
rate proceedings provided for by the 
general law as outlined in Sherwood vs 
United States, supra. 
Senator Fletcher believes that some 
form of relief will be given. He per- 
sonally favors the vesting of the courts, 
both State and Federal, with the author- 
ity to decree the title clear of such worth- 
less Federal Liens. 
Respectfully submitted, 
Charles R. Pierce, 
O. H. B. Bloodsworth, Jr. 
J. G. McKay, 
H. H. Eyles, 
Douglas D. Felix, 

Special Committee on Income Tax. 


IN THE UNITED STATES DISTRICT 
COURT, NORTHERN DISTRICT OF 
FLORIDA. 
Massachusetts Bonding & Insurance 

Company, a Corporation, 
Plaintiff, 
v. 
State Road Department of Florida, 
Defendant. 
Jones, Judge. 
Order of Dismissal. 

THIS CAUSE comes on to be heard 
upon the motion of the defendant to dis- 
miss the same, the first ground of said 
motion being that this is a suit against 
the State of Florida, and that this Court 
is therefore without jurisdiction, and 
said motion having been presented to 
the Court, argued by counsel for the 
respective parties, and the Court being 
fully advised in the premises; 

And it appearing to the Court that 
the Supreme Court of Florida in advis- 
ory opinion to the Governor, rendered 
November 23, 1927 and published in vol- 
ume 114 of the Southern Reporter, at 
page 850, construed the State Statutes 
creating and controlling the State Road 
Department; 

And it further appearing that in said 
advisory opinion the Supreme Court of 
Florida held that the State Road De- 
partment of Florida “is a State agency 
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and component part of the State Gov- 
ernment. The product of its work is 
State property. It exercises a part of 
the sovereign power of the State and its 
activities are supported by funds creat- 
ed by State Taxes and Federal Aid 
Funds. A debt, therefore, incurred by 
the State Road Department, pursuant to 
lawful authority, is a State obligation, 
whether it matures in a long or short 
time,” which said opinion is_ binding 
upon this Court. 

And it further appearing that a debt 
incurred by the State Road Department 
being a State obligation, that a con- 
tract lawfully entered into by the State 
Road Department is the contract of the 
State and that a suit to enforce said 
contract is a suit against the State. 

It is, therefore, ordered and adjudged 
that the said motion to dismiss be and 
the same is granted upon the ground 
that this is a suit against the State of 
Florida and that this Court is without 
jurisdiction and said cause be, therefore, 
dismissed at the cost of the plaintiff. 


IN RE HAZEN & HAZEN, 
BANKRUPTS. 

Holding, in effect, that adjudication of 
a partnership does not necessarily bring 
the property of the individual members 
within the jurisdiction of the bankruptcy 
court, and, under the circumstances, there 
can be no setting aside of exemptions to 
such individual members who have not 
submitted themselves personally to the 
bankruptcy court, Morgan F. Jones, 
Referee in Bankruptcy, has filed the fol- 
lowing opinion in the case of A. A. 
Hazen and R. E. Hazen, co-partners 
operating and trading under the firm 
name and style of Hazen and Hazen, 
Bankrupts: 

On October 138, 1927, five creditors 
filed an involuntary petition against 
A. A. Hazen and R. E. Hazen Co-part- 
ners operating and trading under the 
firm name and style of Hazen & Hazen, 
alleging they were principally engaged 
in the business of buying and selling 
goods, ware and merchandise and what 
is commonly known as a general mercan- 
tile business and had for the greater por- 
tion of six months next preceding the 
filing of the petition had their principal 
place of business in the City of Bushnell, 
Florida. The petition further alleged 
that each of the petitioning creditors 
are creditors of the co-partnership; 
That the co-partnership, “operating and 
trading under the firm name and style 
of Hazen & Hazen while insolvent and 
within four months next preceding the 
date of the filing of this petition, did 
commit an act of bankruptcy,” in that 
they did, “suffer a judgment to be enter- 


ed against them in the Circuit Court’”.. 
ete. The prayer of the petition is that 
the “said A. A. Hazen and R. E. Hazen 
co-partners operating and trading under 
the firm name and style of Hazen & 
Hazen... may be adjudged bankrupts 
within the purview of the said Acts”. 
No answer having been filed an order 
was entered on the 8rd day of November, 
1927, adjudging “A. A. Hazen and R. E. 


Hazen, co-partners operating and trad- 


ing under the firm name and style of 
Hazen & Hazen, bankrupt. 

On January 20, 1928, the Trustee re- 
ported certain property “designated and 
set apart to be retained by the bank- 
rupt” as his own property under the 
provision of the Act of Congress relating 
to Bankruptcy. To this report certain 
creditors filed objections. The exemp- 
tions reported by the Trustee are claim- 
ed by A. A. Hazen, one of the co-part- 
ners of the Bankrupt, as his separate and 
individual property. 

OPINION 

It was strenuously argued by counsel 
representing A. A. Hazen, first, that 
there was never a co-partnership of 
Hazen & Hazen, or second, if such a co- 
partnership ever existed it had been dis- 
solved in the latter part of 1926. As 
to whether or not the co-partnership 
ever existed, the creditors petition sets 
forth that Hazen & Hazen was a co- 
partnership and that A. A. Hazen and 
R. E. Hazen were the partners compos- 
ing it. An appearance was filed for the 
“alleged Bankrupts”. The prayer of the 
petition was that the co-partnership 
trading under the firm name and style 
of Hazen & Hazen be adjudicated. The 
adjudication was of A. A. Hazen and 
R. E. Hazen trading under the firm name 
and style of Hazen & Hazen. From the 
pleadings and adjudication the Court 
unquestionably found that Hazen & 
Hazen was a co-partnership and that A. 
A. Hazen and R. E. Hazen were the 
partners composing said firm. That 
Hazen & Hazen was a partnership is the 
settled law of the case as the adjudica- 
tion now stands, and it can only be dealt 
with in these proceedings, as to all collat- 
eral matters effecting the partners, as a 
partnership, because the District Court 
sitting in Bankruptcy found from the 
pleadings in the case, that Hazen & 
Hazen was such. As to the second mat- 
ter argued, to-wit: if a co-partnership 
ever existed it had been dissolved in the 
latter part of 1926. If it was really dis- 
solved and A. A. Hazen succeeded to 
its full ownership the question natural- 


_ ly arises has this Court jurisdiction to 


adjudicate the matter of A. A. Hazen’s 
right, (he being one of the partners) to 
personal exemption under Article 10, 


Section 1, of the Constitution of the 
State of Florida where the partnership 
only is adjudicated. 

By the second section of the Bank- 
ruptcy Act of 1898, the bankruptcy court 
is given jurisdiction, among other things, 
(11) “to determine all claims of bank- 
rupts to their exemptions,” and by the 
sixth section it is provided; 

This Act shall not effect the allow- 
ance to bankrupts of the exemptions 
which are prescribed by the State laws 
in force at the time of the filing of the 
petition in the State wherein they 
have had their domicile for the six 
months or the greater portion thereof 
immediately preceding the filing of the 
petition.” 

By the seventh section of the same Act 
it is made the duty of the bankrupt, 
among other things, (8), to 

“prepare, make oath to, and file 
in court within ten days, unless fur- 
ther time is granted, after the adjudi- 
cation, if an involuntary bankrupt, 
and with the petition, if a voluntary 
bankrupt, a schedule of his property, 
showing and a claim for such exemp- 
tions as he may be entitled to, all in 
triplicate, one copy of each for the 
Clerk, one for the Referee, and one 
for the Trustee.” 

By the forty-seventh section of the 
Act it is made the duty of the trustee, 
among other things, to (11) “set apart 
the bankrupt’s exemptions and report 
the items and estimated value thereof to 
the court as soon as practicable after 
their appointment.” 

General order in Bankruptcy number 
17, in part is as follows: 

The Trustee shall make report to 
the Court, within twenty days after 
receiving the notice of his appointment, 
of the articles set off to the Bankrupt 
by him, according to the provisions of 
the forty-seventh section of the act, 
with the estimated value of each ar- 
ticle, and any creditor may take ex- 
ceptions to the determination of the 
Trustee within twenty days after the 
filing of the report.” - 

The Bankruptcy Court sets exemptions 
only to a Bankrupt if he is entitled to 
one, under the State Law. Section 5, of 
the Act provides that a partnership “may 
be adjudged a Bankrupt” thereby making 
the partnership an entity. In the mat- 
ter under discussion the co-partnership 
was adjudged a bankrupt only and there 
is no bankruptcy before this Court save 
one, that is the partnership, which under 
the Florida Law has no personal exemp- 
tion right. If a partner would have his 
individual personal exemption right re- 
garded by this Court he must submit 
himself and his individual exemptions 
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to the Bankruptcy Court. A. A. Hazen 
as an individual is not a Bankrupt. Un- 
der the Bankruptcy Act the partnership 
and individual estates are substantially 
separate funds for administration. The 
partnership only being m Bankruptcy 
does not clothe this Court with jurisdic- 
tion to adjudicate personal exemption 
rights of one who is not a Bankrupt. 
(Whether a bankruptcy court which has 
adjudged a partnership may take pos- 
session of the individual property of a 
partner who has not been adjudged a 
bankrupt so far as is necessary to pay 
partnership debts, except such as “shall 
be exempt from forced sale under pro- 
cess of any Court,” as provided under 


Article 10, Sec. 1, of the Constitution of 


Florida, is not here decided or intimated.) 
The Supreme Court of the United 
States in the case of Liberty Nat’l. Bank 
vs. Bear, 11 A. B. R. (NS)—speaking 
through Mr. Justice Sanford says: 

“We conclude that the involuntary 
petition filed against the Provision 
Company, which did not in terms seek 
an adjudication that the Beckers were 
bankrupts as individuals, nor allege 
that as individuals they were insol- 
vent, or had committed any act of 
Bankruptcy, was not in legal effect a 
petition filed against them individual- 
ly, and the adjudication under that 
petition that the partnership was a 
bankrupt, was not in legal effect an 
adjudication that they were bankrupts 
individually.” 


The petition under discussion does not 
in terms seek an adjudication of the 
Hazens individually, nor does it allege 
that as individuals they were insolvent, 
or as individuals had committed any acts 
of Bankruptcy, and, according to Liber- 
ty Nat’l Bank vs Bear infra, A. A. 


Hazen, one of the partners of the firm 
of Hazen & Hazen, is not a bankrupt 
individually, and this Court is without 
jurisdiction to adjudicate what, if any- 
thing, A. A. Hazen might be entitled to 
exempt under Article 10, Section 1, of 
the Constitution of the State of Florida. 

An order will be entered denying the 


report of the Trustee setting aside ex- 
emptions to A. A. Hazen. 


FLORIDA 


76-88 Lafayette Street 


LAWYERS WROTE THIS 
ADVERTISEMENT 


“You have rendered the Bar of Florida a distinct service” 
“The convenience and accuracy of this work is beyond question” 
“The most complete and useful work of its kind that Ihave ever seen” 

“As necessary as the Statutes and as you know they are indispensable” 
“I thought that the old. set was good but the new citations far surpass it” 
“One of the most valuable time saving volumes in my library” 
“Impossible to practice law efficiently without this work” 
“Worth many times the nominal charge which you ask for this work” 


“No law office in Florida is complete without Shepard’s Florida Citations” 


THE FRANK SHEPARD COMPANY 


New York 


June 26th, 1928. 
Mr. John C. Cooper, Jr., 


Editor, State Bar Association Journal, 
Jacksonville, Florida. 


Dear Sir: 


I have your request for a criticism of 
the article by Mr. Arthur W. Machen, 
Jr. of Baltimore, entitled “The Strange 
Case of Florida v. Mellon.” After the 
argument of that case before the Su- 
preme Court Mr. Machen requested copy 
of my briefs filed amicus curiae. When 
his article appeared in the Cornell Law 
Quarterly of April, 1928, he sent me a 
copy. The new Revenue Bill was then 
pending before the United States Sen- 
ate, and I called Senator Fletcher’s at- 
tention to that article. He thought so 
well of it that he, on May 7, 1928, had 
the article read into the Congressional 
Record—see Cong. Rec. 70th Cong. 1st 
Session, vol. 69, p. 8277. Senator Fletch- 
er then said: 


“Mr. President, I ask that an article 
prepared by Mr. Arthur W. Machen, Jr. 
of the Baltimore Bar, entitled ‘The 
strange case of Florida against Mellon,’ 
which I regard as the ablest and clear- 
est discussion \.f the Federal estate 
tax question that I have seen any- 
where, be printed in the Congressional 
Record. It ought to be enlightening 
both to Congress and to the States 
and to the public generally. I cannot 
see how any one who feels any con- 
cern about the rights of the States 
should favor the Federal estate tax 
as it now stands.” 


The article was also printed as Sen- 
ate Document ‘No. 102, 70th Cong. 1st 
Session. Before the matter was argued 
in the Supreme Court I gave the subject 
much study in the preparation of briefs 
amicus curiae, and I agree with what 
Senator Fletcher says about Mr. Mach- 
en’s article. 


As Mr. Machen observes, counsel for 
the State, and those appearing amicus 
curiae, were not given an opportunity 
to argue the constitutionality of the es- 
tate tax, and counsel for the Government 
assumed that the question would not be 
considered on the application to file the 
bill. Most of the argument submitted for 
the State dealt with the question of 
whether or not the State had such an 


interest as entitled it to be heard. Nev- 
ertheless the Supreme Court, while de- 


nying jurisdiction, announced obiter dic- 
tum, that the tax, including the 80% 
credit provision, is constitutional. Such a 
decision does indeed make a “strange” 
precedent. As Mr. Machen concludes, that 
dictum is no more than the individual 
view of the Justice who wrote the opin- 
ion, and is not binding on lower courts, 
or even upon the Supreme Court. Nev- 
ertheless, as he says, it would require 
some boldness to start a new attack in 
the name of some Executor or Admin- 
istrator after having paid the tax under 
protest. 


So far as Congress is concerned, 
Florida’s case appears to be a lost cause, 
but if in some subsequent proceeding, the 
Supreme Court does not correct or modi- 
fy the general sweep of the dictum as 
to the power of Congress, contained in 
the decision of the Florida case, then 
there is no limit to which Congress may 
not go in the indirect exercise of what 
have heretofore been deemed clearly 
State functions. If Congress can by in- 
direction coerce uniform state inherit- 
ance tax laws, it can by like means co- 
erce uniform divorce laws, uniform school 
laws, uniform election laws, and, in fact, 
every law affecting the life of the in- 
dividual. 

To my mind, however, the greatest 
danger to Florida at this time is not 
from without, but from within—not from 
the estate tax,.but from County and 
municipal taxes imposed for excessive 
and useless bond issues. In the recent 
case of Jackson Lumber Company v. Wal- 
ton County our State Supreme Court has 
practically announced that our State Con- 
stitution affords no protection to the 
taxpayer. Means to correct such “in- 
ternal” abuses is a more vital subject 
than the Federal Estate Tax, and the 
Bar of the State can and should render 
their aid. 

The time has come when greater safe- 
guards to the taxpayers should be writ- 
ten into our State Constitution, either 
by amendment or complete revision. Flor- 
ida is now 27 years behind what Alabama 
did by its amended Constitution of 1901. 
Florida is even further behind the State 
of Georgia in affording protection to 
its taxpayers against excessive County 
and municipal indebtedness, with the re- 
sult that in Georgia, County and munici- 
pal bonds can be floated at very much 
lower rate of interest than in Florida. 


Very truly yours, 
THOS. B. ADAMS. 
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NOTES AND COMMENT 


REMOVAL OF SUBJECT-MATTER OF 
LITIGATION AS CONTEMPT OF 
COURT 
By JOHN S. BENZ 
Of the Miami Bar. 

On the morning of the day set for the 
taking of testimony before the Master 
in a mortgage foreclosure suit, recently 
pending in Dade County, the solicitors for 
the camplainant were informed that the 
mortgagor, who was in possession of the 
mortgaged premises, during the two or 
three days preceding, had removed all 
bath room fixtures, built-in dining room 
tables and seats, kitchen cabinets, elec- 
tric light fixtures, and even all outer 
doors and windows. No receiver had been 
appointed, or any order entered by the 
court upon the question of possession or 
disposition of the property. The mort- 
gagor was represented by counsel, and 
had answered. 

Desiring to establish a precedent for 
the benefit of the many mortgagees who 
are suffering by unscrupulous actions of 
mortgagors and others in possession of 
mortgaged premises, the statutes were 
immediately examined. We soon came to 
the conclusion that there is no statutory 
law in Florida to cover the situation. 


The procedure followed in this case 
was first to apply for the appointment 
of a receiver, which application was 
promptly granted by the court. The re- 
ceiver then demanded of the mortgagor 
the return of the fixtures he had re- 
moved. Upon refusal to surrender the fix- 
tures, application was made for a Writ 
of Assistance, and the Writ was grant- 
ed and served. The mortgagor misin- 
formed the receiver and deputy sheriff 
serving the Writ, as to the location of 
the property. After all of the property 
was finally secured and returned to the 
premises, the receiver filed a petition set- 
ting forth all of the facts, and prayed 
that a rule issue directed to the mort- 
gagor to show cause why he should not 
be adjudged in contempt of court. The 
contempt proceedings were heard by the 
Honorable Paul D. Barns, who sentenced 
the mortgagor to fifteen days in jail, 
which sentence was served. 


Although the mortgagor had been tech- 
nically guilty of contempt of court in his 
response to the Writ of Assistance, yet 
it is understood that the main ground 
upon which the court adjudged the mort- 
gagor guilty of contempt was because of 
the removal of the subject-matter of the 
action, pending the litigation. It must 
be remembered that, at the time of the 
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removal, no order of court had been 
made concerning possession of the prop- 
erty. 

The courts have very seldom had pre- 
sented to them such a question, and as 
this phase of the law of contempt has 
been passed upon but very little, yet is 
of the widest possible application, a de- 
tailed discussion of the authorities may 
prove interesting. 

A general statement is found in 13 
Cc. J. 9, as follows: : 

“It is contempt of court in which 
an action is pending willfully to de- 
stroy, remove, conceal, or dispose of, 
the subject matter of the litigation.” 
Our Supreme Court in the case of 

Ex parte Earman, 85 Fla. 297; 95 So. 
755, upon a statement of facts not at all 
in point, held: ; 

“An indirect or constructive con- 
tempt is an act done, not in the pres- 
ence of the court or of a judge acting 
judicially, but at a distance, under 
circumstances that reasonably tend to 
degrade the court or the judge as a 
judicial officer, or to obstruct, inter- 
rupt, prevent, or embarrass the ad- 
ministration of justice by the court or 
judge.” 

Two cases squarely in point are Ex 
parte Kellogg, 64 Cal. 343; 30 Pac. 1030, 
and Greite v. Hendricks, 24 N. Y. S. 
546. 


In Ex parte Kellogg, there was an ap- 
peal from an order denying a writ of 
habeas corpus. One Rankin had recovered 
a judgment against the petitioner Kel- 
logg on which execution was issued and 
placed in the hands of the sheriff. The 
execution was returned unsatisfied and 
an order was duly made by the court in 
which the judgment was secured pur- 
suant to statute requiring the judgment 
debtor and the petitioner in the habeas 
corpus proceedings, Kellogg, to appear 
before a referee named at a time and 
place specified to answer concerning his 
property. Pursuant to that order Kel- 
logg appeared before the referee on June 
25th, 1888, and his examination was 
thereupon commenced. Pending the ex- 
amination an alias execution upon the 
judgment was issued and placed in the 
hands of the sheriff. The next day Kel- 
logg and the sheriff with the execution 
again appeared before the referee and 
the examination of Kellogg continued, 
during which Kellogg testified as to his 
ownership and possession of certain 
articles of jewelry. Thereupon the at- 
torney for Rankin, the judgment cred- 
itor, moved the referee for an order 
directing Kellogg to deliver the prop- 
erty to the sheriff, to be applied toward 
the satisfaction of the execution. This oc- 
curred on June 28th. The referee took 


the motion under advisement and con- 
tinued the hearing until July 2nd, up- 
on which date at the request of Kellogg, 
the hearing was continued until the next 
day, July 3rd. During the last contin- 
uance, Kellogg delivered the property to 
one Cassin, to whom Kellogg claimed to 
have been indebted. On July 3rd, at the 
adjourned hearing, Kellogg appeared be- 
fore the referee to receive the referee’s 
ruling upon the motion of the judgment 
creditor for an order directing Kellogg 
to deliver the property to the sheriff, to 
be applied toward the satisfaction of the 
execution, which motion the referee 
granted. After the granting of this mo- 
tion, Kellogg responded by saying that 
he could not comply with the order for 
the reason that he had already turned 
the property over to Cassin. 

Upon these facts being brought to the 
notice of the court in which the judg- 
ment against Kellogg was rendered, that 
court cited Kellogg to appear and show 
cause why he should not be punished for 
contempt in refusing to obey the order 
directing him to deliver the property to 
the sheriff, to be applied toward the 
satisfaction of the exccution against him. 
The court heard evidence and found that 
the delivery of the property to Cassin 
was at Kellogg’s own suggestion and 
was made in anticipation of and for the 
purpose of defeating the order which 
the judgment debtor had asked for, and 
that the disposition of the property was 
made with intent of evading the or- 
der which Kellogg anticipated. The lan- 
guage of the lower court was that the 
action of Kellogg “was but a bold at- 
tempt to defeat the order of the referee, 
duly and properly made, and caused the 
plaintiff’s proceedings to be barren of 
any result.” The appellate court sustain- 
ed the lower court in adjudging Kellogg 
guilty of contempt. 

In the case of Greite v Hendricks, 
24 N. Y. S. 546, a judgment was ob- 
tained by the plaintiff against the de- 
fendant Hendricks on November 19th, 
1892, restraining the defendant from car- 
rying on a saloon business. During the 
pendency of the action and before the 
entry of judgment against him, Hen- 
dricks sold the business. The plaintiff 
moved for the entry of an order ad- 


judging Hendricks guilty of contempt. — 


This motion was granted and the judg- 
ment was affirmed on appeal by Hen- 
dricks. The opinion is set forth in full, 
as follows: 


“A judgment was obtained by the 
plaintiff against the defendant Charles 
Hendricks on the 19th of November, 
1892, restraining him from carrying on 
a saloon business. The case was tried 
in October, 1892, and the decision was 
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filed on the 5th of November, 1892. 
Pending the trial the defendant Hen- 
dricks threatened, to evade an adverse 
decision, that he would sell to one 
O’Connell the business, and that it 
should not be shut up, no matter what 
the court decided. A day or two be- 
fore the entry of judgment he did sell 
the business to O’Connell, and it con- 
tinued under O’Connell’s name there- 
after. Hendricks owned the title to the. 
real estate, and had covenanted that 
he would not carry on a saloon bus- 
iness within a half mile of the same 
for five years from January 1, 1891. 
The covenant he had received a large 
price for, and his violation of it caus- 
ed a large loss to the plaintiff, who 
was carrying on a similar business on 
the premises adjoining. The covenant 
had been given upon a sale of the 
business on the defendant’s premises, 
but he had forced the plaintiff to 
lease the same, in gross violation of 
the spirit of the covenant. The court 
adjudged that he was guilty of con- 
tempt, and directed his commitment to 
jail unless he undid his transfer with 
O’Connell, and paid the costs of the 
motion. The appeal is from this order, 
and it seems that the appeal is pre- 
mature. The final order should be 
awaited, and an appeal taken from 
that. Brinkley v. Brinkley, 47 N. Y. 
40; Code sec. 2281; In re Crosher, 
(Sup.) 11 N. Y. Supp, 504. If the ap- 
peal is proper, the order should be 
sustained. It is true that the formal 
service of the judgment was not made 
until after the transfer to O’Connell, 
but this transfer was made upon avow- 
ed purpose of rendering the judgment 
idle. He actively interfered to make a 
judgment of the court nugatory, and 
therefore was guilty of a contempt. 
King v. Barnes, 113 N. Y. 476, 21 N. E. 
Rep. 182. The forbidden acts were 
continued after the service of the or- 
der. The order should be affirmed, 
with costs and disbursements.” 


The Supreme Court of the United 
States in Merrimack River Savings Bank 
v. City of Clay Center, 219 U. S., 527 ; 
55 L. Ed., 320, had before it a similar 
question. In that case the facts as set 
forth in the opinion are: 


“The present petition alleges that 
after this court had made an order 
dismissing said appeal, but before any 
mandate had issued or could issue un- 
der the rules of this court, and pend- 
ing the right of petitioners to file an 
application for a rehearing, since fil- 


ed and now pending, certain of the 
defendants to said appeal, namely, 
George W. Hanna, O. L. Slade, W. D. 
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Vincent, S. D. Tripp, and G. P. Ran- 
dall, had, by force and violence, cut 
down many of the poles and destroy- 
ed much of the cable and wires stretch- 
ed thereon, and had put the light and 
power company out of business and 
disabled it so that it could not exer- 
cise its franchise or carry on its op- 
erations. It is averred that the said 
defendants did thus destroy the sub- 
ject-matter of the suit, knowing that 
this appeal was pending and that this 
court had not lost control over the 
controversy, and that no mandate had 
issued and could not issue under the 
rules. The petition concludes by pray- 
ing that the individual defendants 
named be cited and required to ap- 
pear before this court and ‘show 
cause, if any they have, why they 
should not be proceeded against as for 
contempt of this court.’ Such a rule 
was made, and the defendants have ap- 
peared and made defense.” 

In this case, the lower court had en- 
tered an order continuing the injunction 
pending appeal. The court in determin- 
ing the acts in destroying the poles, etce., 
to be a contempt, did not base its de- 
cision upon the fact of an injunction or- 
der of the lower court being in exist- 
ence at the time the acts were commit- 
ted, but upon the general power of the 
court for which we contend, as appears 
from the following language in the 
court’s opinion: 

“It does not necessarily follow that 
disobedience of such an injunction, in- 
tended only to preserve the STATUS- 
QUO pending an appeal, may not be 
regarded as a contempt of the appel- 
late jurisdiction of this court, which 
might be rendered nugatory by con- 
duct calculated to remove the subject- 
matter of the appeal beyond its con- 
trol, or by its destruction. This we 
need not decide, since, irrespective of 
any such injunction actually issued, 
the wilful removal beyond the reach of 
the court of the subject-matter of the 
litigation, or its destruction pending 
an appeal from a decree praying, 
among other things, an injunction to 
prevent such removal or destruction 
until the right shall be determined, is, 
in and of itself, a contempt of the ap- 
pelate jurisdiction of this court. That 
such conduct may be a violation of the 
injunction below affords no reason why 
it is not also a contempt of this court. 
Unless this be so, a reversal of the 
decree would be but a barren victory, 
since the very result would have been 
brought about by the lawless act of 
the defendants which it was the object 
of the suit to prevent. See United 
States v. Shipp, 203 U. S. 563, 51 L. ed. 


319, 27 Sup. Ct. Rep. 165, 8 A. & E. 

Ann. Cas. 265; Richard v. Van Meter, 

3 Cranch, C. C. 214, Fed. Cas. No. 11,- 

763; Wartman v. Wartman, Taney, 362, 

Fed. Cas. No. 17,210; State ex rel 

Morse v. District Ct. 29 Mont. 230, 

74 Pac. 412; Ex parte Kellogg, 64 

Cal. 348, 344, 30 Pac. 1030; State ex 

rel. Coleman v. Pittsburg, 80 Kan. 

710, 712, 25 L. R. A. (N. S.) 226, 133 

Am. St. Rep. 227, 104 Pac. 847.” 

The court held that the defendant’s 
answer containing a denial under oath 
that they meant any contempt of the 
court and acted in good faith as they 
believed the case had been finally de- 
termined before the mandate of the Su- 
preme Court was handed down, their acts 
having been committed before the time 
for rehearing had expired, was an ex- 
cuse, but did not acquit them of their 
contempt. 

One of the cases cited by the U. S. 
Sup. Court in the Merrimack River Sav- 
ings Bank case, supra, is that of Wart- 
man v. Wartman, 29 Federal Cases, 303, 
Case No. 17,210. The facts in this case 
are contained in the first syllabus, which 
is as follows: 


“On a bill, filed in January, 1852 
praying that certain money held in 
trust by the defendant might be or- 
dered to be brought into court, the 
defendant answered, admitting that he 
had the money in his hands, but re- 
sisting the claim to it set up by the 
complainant; on the 2nd of November 
1852, some months after the defend- 
ant had answered the bill, a petition 
was filed by the complainant, asking 
that the money might be brought into 
court, and on this petition, an order 
was passed, directing the defendant 
to pay the money into court, or show 
cause for not doing so; the defendant 
did not obey the order, and excused 
his so doing, on the ground that the 
complainant was not entitled to the 
money, and that he had paid it away 
to the persons who were entitled; 
thereupon, a peremptory order was 
passed, requiring him to bring the 
money into court, but in indulgence 
to him, a proviso was annexed, that a 
bond with security should be deemed 
a compliance with the order; this or- 
der was also disobeyed by the de- 
fendant, and his answer was put in, as- 
signing the same reason as before for 
refusing to comply with it: HELD, 
that the defendant was guilty of con- 
tempt in parting with the fund, whilst 
the question as to its disposition was 
pending before the court.” 

The defendant Wartman, who was 
trustee under the will, paid the money 
over to the particular heir that he thought 


was entitled to receive the money, and 
the court in discussing this question, 
said in its opinion as follows: 

“Now, whether the complainant was 
or was not the child of John K. Wart- 
man, is a question for the court to de- 
cide, upon the final hearing of the 
cause, and not for the defendant; it 
is the very matter in issue. The de- 
fendant admitted that the trust fund 
was in his hands, when he filed his 
answer to the bill, and he knew that 
the application made in the bill, for 
an order upon him to bring the money 
into court, upon the ground that it 
was insecure in his hands, was pend- 
ing before the court and awaiting its 
decision.And he now offers as a jus- 
tification for his refusal to pay into 
court, that, in his judgment, the com- 
plainant was not entitled to it, and 
that he had, therefore, paid it to those 
whom he considered it entitled, regard- 
less of any order the court might pass 
for the security of the fund, pending 
the controversy. In other words, that 
he had decided the matter in dispute 
for himself, and had determined to 
evade and defeat any order the court 
might make for the security of the 
fund, by paying it over to others, and 
thus putting it out of the reach of the 
process of the court. 

“The answer has, at least, the 
merit of frankness; but the avowal 
of the contempt he had committed, in 
parting with this trust fund, while the 
question as to its disposition was 
pending before the court, can hardly 
be received as a justification for his 
refusal to replace the money.” 

The Supreme Court of Vermont, in 
the case of Alfred v. Alfred, et al., 87 
Vt. 542; 90 Atl. 580, passed upon a sim- 
ilar statement of facts. The petitioner 
charged that the defendants were guilty 
of contempt of the Supreme Court on 
account of having sold and disposed of 
certain personal property involved in lit- 
igation. There had been no preliminary 
injunction issued by the lower court, but 
the decree appealed from contained a pro- 
vision restraining the defendants from 
interfering with the complainant in his 
possession, control and management, of 
the farm in question. The Supreme Court 
held that the contempt, if any, was not 
of the Supreme Court, and that the per- 
sonal property in question was not in- 
volved in the proceedings before it. How- 
ever, the court recognizes and affirms 
the power of the lower court to punish 
for the contempt in question, and in its 
opinion, stated at page 581: 

“So far as this court is concerned, 
then, the case stands as if no injunc- 
tion had been granted. 
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It does not follow, however, that 
this complaint is without merit, for its 
allegations are broad enough to cover 
the rule which is said to be that it is 
a contempt willfully to destroy, con- 
ceal or dispose of the subject-matter 
of litigation pending the proceedings. 
But was the personal property or any 
part of it the subject-matter of litiga- 
tion when disposed of? As we have 
seen, it was involved in the suit dur- 
ing a part of the time, at least, that 
it remained in the court of chancery. 
But, so far as it was disposed of dur- 
ing that time, the contempt, if any, 
was of that court, and not of this; and 
it is elementary that one court will 
not punish the contempts of another. 
So with what is shown to have been 
done while the case was in the court 
of chancery we will not concern our- 
selves.” 

Punishment for contempt for the re- 
moval of the subject-matter of litigation 
is an exercise of the inherent power of 
the courts, to punish “any conduct that 
in law constitutes an offense against 
the authority and dignity of a court or 
judicial officer in the performance of 
judicial functions.” (Ex parte Earman, 
supra). See, also, In Re Eugene Debs et 
al., 158 U. S. 564; 39 L. Ed. 1092. 

The Supreme Court of Oklahoma dis- 
cussed the reason for the power to pun- 
ish for contempt and recognized the pow- 
er to punish such actions as committed 
by the mortgagor, in the following lan- 
guage in the case of Burnett v. State of 
Oklahoma, ex rel Attorney General & 
Okla. Crim. Rep. 639; 129 Pac. 1110; 47 
L. R. A. (N. S.) 1175, at 1184: 

“The power to punish contempts is 
inherent in all courts of justice, and 
is expressly conferred upon them by 
the Constitution. Article 2, Sec. 25, 


Bill of Rights. Its existence is essen-° 


tial to the preservation of order in ju- 
dicial proceedings and to the enforce- 
ment of the judgments, orders and de- 
crees of the court, and consequently 
to the due administration of justice; 
and upon its proper and prudent exer- 
cise depend the respect and dignity 
and efficiency of our courts of justice. 
It has been well said that ‘the exercise 
of this power has a two-fold aspect, 
namely: First, the proper punishment 
of the guilty party for his disrespect 
to the court or its orders; and, second, 
to compel his performance of some act 
or duty required of him by the court, 
which he refuses to perform.’ Re Chiles 
(Texas v. White) 22 Wall. 157, 22 L. 
Ed. 819. 

A party to a suit who willfully de- 
stroys, removes, conceals, or disposes 
of its subject-matter pending the pro- 


ceedings, with intent to withdraw it 
from the jurisdiction of the court, and 
to render futile any order or decree 
concerning it, unavoidably defies the 
power and offends the dignity of the 
court, and thereby renders himself li- 
able to punishment for contempt. 9 
Cye. E, and cases cited, p. 8, note 
22,” 


May 23, 1928. 
John C. Cooper, Jr., Esq., Editor, 
Florida State Bar Association Law 
Journal, 
Jacksonville, Florida. 
Dear Sir: 

I enclose you herewith excerpt from 
the charge of Judge West in the Circuit 
Court of Escambia County, Florida, in 
the case of the State v. J. B. Trawick on 
trial for murder. This excerpt is the 
portion of the charge dealing with the 
defense of insanity, which was the de- 
fense interposed. 

It was thought by Judge West and 
myself that this portion of the charge 
might be of interest to the profession 
generally, or those members of it who 
have occasion to appear for the defense 
in criminal charges. 

Trawick and his wife had been liv- 
ing with her mother. A few days be- 
fore the homicide the mother informed 
the wife that she was unwilling for Tra- 
wick longer to stay with her without 
paying board. The wife communicated 
this information to him on Wednesday 
of the week in which the homicide oc- 
curred. On Saturday he returned to the 
house and after a short conversation 
with his wife shot her in the back as 
she was walking away from him. As he 
was leaving the premises he saw his 
mother-in-law and shot and killed her 
also. The trial was for the murder of the 
wife. He was convicted of murder in the 
first degree and sentenced to death. He 
has taken writ of error to the Supreme 
Court. 

Yours very truly, 

W. H. WATSON. 

P. S.—The only portion of the charge 
to which the defendant excepted by his 
motion for new trial is the part brack- 
eted, reading as follows: 

“The mere fact of the commission 
of the crime, if a crime was commit- 
ted, is not in itself sufficient to over- 
come the presumption.” 

The charge of the Court referred to 
by Mr. Watson is as follows: 

INSANITY 
In law, sanity is the normal condi- 

tion, and every person accused of crime 
is presumed by the law to be sane. [The 
mere fact of the commission of the crime, 
if a crime was committed, is not in it- 
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self sufficient to overcome the presump- 
tion.] If, however, there arises from the 
evidence introduced by the State or by 
the defendant, or both, a reasonable 
doubt of the sanity of the accused, the 
presumption of sanity is overcome and 
the accused will be entitled to an ac- 
quittal, unless the State meets and over- 
comes this reasonable doubt arising in 
defendant’s favor by evidence sufficient 
to convince you, beyond all reasonable 
doubt of the sanity of the accused at the 
time of the commission of the crime. If 
insanity of a permanent type or con- 
tinuing nature, or characterized by an 
habitual or confirmed disorder of the 
mind, not temporary or occasional, is 
shown to have existed prior to the com- 
mission of the homicide, if one was com- 
mitted, it would be presumed to continue 
up to and including the time the act was 
committed, unless that presumption is 
overcome by testimony sufficient to prove 
the contrary, beyond a reasonable doubt; 
but if partial insanity, that is, insanity 
not of a permanent type or continuing 
nature or characterized by an _ habitu- 
al or confirmed disorder of the mind, but 
merely temporary and occasional, were 
shown to have existed, before or after, 
or both before and after the homicide, 
if one was committed, then there would 
be no presumption of law that it ex- 
isted at the time of the homicide, and 
in order to overcome the legal presump- 
tion of sanity in such case, it would be 
necessary for the evidence to show that 
insanity existed at the time of the homi- 
cide, or such facts bearing upon that 
question as would raise a reasonable 
doubt whether or not insanity existed 
at that time. 

If a party commits an act denounced 
as a crime, while insane, the law does 
not hold him accountable, and he should 
be acquitted. If the party accused, at 
the time of committing the act, was 
laboring under such a defect of reason 
from disease of the mind, as not to know 
the nature and quality of the act he 
was doing, or about to do, or that it 
would be wrong to do it, he would be 
insane within the contemplation of the 
law, and should not be held accountable, 
but if the party, at the time of commit- 
ting the act, possessed sufficient mental 
capacity to know right from wrong, to 
know the nature and quality of the 
act he was doing, or about to do, and 
that it would be wrong to do it, he is 
legally responsible for the act, even 
though he may have been at the time 
mentally weak, or even suffering from 
some mental disorder or disease. If a 
person of sound mind commits an act 
which the law denounces as criminal, he 
can not be excused on the ground that 
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it was done under such an impulse of 
resentment or revenge as temporarily to 
dethrone the reason. Feelings produced 
by motives of anger, hatred, or revenge, 
is not insanity, and the law holds the per- 
son of sound mind, who acts crimin- 
ally under such impulses, responsible. 

In determining the question whether 
the defendant was sane when he killed 
Robie Trawick, if you find from the evi- 
dence that he did kill her, you will ascer- 
tain from the evidence whether the de- 
fendant’s mind was diseased at the time, 


and if it was, whether it was diseased to 
that extent that the defendant did not 
know right from wrong, did not compre- 
hend the nature and quality of his act, 
did not know it would be wrong to do it. 
If you should find from the evidence, be- 
yond a reasonable doubt, that the de- 
fendant, at the time he killed Robie Tra- 
wick, if he did kill her, possessed suf- 
ficient mental capacity to know and ap- 
preciate the nature and quality of his act, 
to know and appreciate the difference 
between right and wrong, to know and 


appreciate that it would be wrong to 
kill Robie Trawick, and he did know and 
appreciate these things, then you should 
not acquit him on the ground of insanity. 


If you should acquit the defendant on 
the ground of insanity, you should so 
state in your verdict. 


If you find the defendant not guilty 
upon the ground of insanity, the form 
of your verdict will be, “We the jury, 
find the defendant (naming him) not 
guilty upon the ground of insanity.” 
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